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Dear Secretary Williams: 

Enclosed for filing in the above-referenced proceeding, please 
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for Revie%<. Alsc enclosed i s a 3.5" diskette containing the text 
of this docuaent in WordPerfect 6.0/6.1 fonnat. 
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returned with our messenger. 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, 

SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

(Arbitration Review) 

UTU'l OPPOSITION TO PETITION 
TO RXVIIV ARBITRATION DECISION 

The United Transportation Union ("UTU" or "Union") hereby 

opposes the petition filed by Lyn Swonger and James Spaulding for 

review of an Arbitration Award, dated March 25, 1999, issued by 

Neutral Referee William E. Fredenberger, Jr., ('v''redenberger 

Award"), regarding application of the New York Dock̂  provisions 

imposed by the Surface Transportation Board ("STB" or "Board") as 

a condition of i t s approval of the primary application in this 

docket. The petitioners seek to set aside an Implementing 

Agreement for Union Pacific Railroad Co.'s ("Union Pacific") 

Salina, Kansas Hub, that was negotiated by the Carrier and the UTU 

and adopted by Arbitrator Fredenberger. 

y New York Dock Railwav — Control — Brooklyn Eftstern 
UiML^, 360 I.C.C. 60, 84-90, flfg'd SUb nom., Nflw Yorit DOCK Ry. \a 
Unitad s t a t e s . 609 F . 2 d 83 (2d C i r . 1979). 



PetltioMrs «r« foraar Chicago, Rock Island & Pacific Railroad 

("Rock Island") and St. Louis Southwastam Railway Co. ("SSW") 

trainman «̂ o, on bahalf of thamsalvas and a small group of 

similarly-situatad trainman, seek extraordinary seniority rights 

with respect tc thJ former Rock Island Tucximcari Lina. In order to 

promote the narrow interests of a select group of trainman, they 

urge tha Board to sat aside a fairly negotiated and arbitrated 

Implementing Agraamant that accommodates both the Carrier's 

interest in efficient implementation and the Union's interest in a 

fair and equitable arrangement for seniority integration. 

Petitioners do not and cannot assert a recurring and significant 

issue of general interpretation warranting Board review. fififi 

Chicago t V.V. Tr«n«p. Co. — Abandonment — Near Dubuoue and 

Qalwain. TA — Chicago i Worth Wagtam Tranan. Co. ——AbflndQnnant> 

3 I.C.C.2d 729, 736 (1987) frjtcm Curtain"^ . aff'd «Ub non. , IfiEH 

V. ICC. 862 F.2d 330 (D.C. Cir. 1988). For these reasons, the 

instant Patition for Review should be denied. 

gTMBMgMT or ThOia 

As noted above, petitioners Lyn Swonger and Jamaa Spaulding 

are Union Pacific employees who were formerly employed on the Rock 

Island and SSW. In 1980, SSW purchased the Rock Island's Tucumcari 

Line. Pursuant to an agreement between the carriers and their 

unions, the Rock Island employees were considered to have severed 

their emnloyment relationship with their former employer and were 

given a new seniority date on the SSW that represented the exact 
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data thay wara hired by tha SSW. A ccpy of this March 4, 1980 

A9r««mmnt i s attaohad as Exhibit l . 

In subsaquant litigation styled voikman v. uru. in tha Unitad 

District Court for the District of Kanaaa, judgment was awarded in 

favor of a grcap of former r.ock laland employees hired in 1983, 

granting tham certain prior righta for seniority purposes with 

respect to points on the Tucumcari Lina, including Salina, Kanaaa. 

Tha court's Final Judgment, howaver, expressly provided tiii\*- "those 

prior r i ^ t s ara subject to modification through future collective 

bargaining the same as are prior rights granted under existing 

labor contracts between the defendants SSW and UTU." Final 

Judgment dated July 21, 1993, at 8. (A copy of this Final Judgment 

ia attached as Exhibit 2). Subsequently, the narties reached a 

aattlement of outstanding issues. In approving the settlement 

agreement, the court noted in response to concerns raised by Mr. 

Swonger in open court that, "the wording of the settlement 

agreement was adequate to protect the seniority rights previously 

in effect[.]" Memorandum and Order dated Dec. 17, 1993, at 3. (A 

copy of this Memorandum and Order is attached as Exhibit 3). 

In addition, the court entered a Memorandum and Order on 

June 2J, 1997, granting eight off-line employees prior rights on 

the Tucumcari line, that likewise provided that, "these prior 

rights are subject to modification through future collective 

baigaining[.]" Memorandum and Order dated June 23, 1997, at 2. (A 

copy of this Memorandum and Order is attached as Exhibit 4.) 
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By dacision sarvad August 12, 1996, tha STB approved tha 

margar of tha Union Pacific Corp., Union Pacific Railroad Co. and 

Missouri Pacific Railroad Co. and tha Southem Pacific Rail Corp., 

Southern Pacific Transportation Co., SSW, SPCSL Corp. and tha 

Denver 6 Rio Grande Western Railroad Co., subject to the HlW YorK 

Dock labor protective conditions, union Pacific corp.. at a l . — 

Control and Margar — Southam P a c i f i c R a i l Corp.. a t a l . . Finance 

Docket No. 32760, Decision No. 44 (served Aug. 12, 1996). Union 

Pacific had stated in its proposed Operating Plan that i t intended 

to use the "hub" and "apoke" ayatem in the implementation of the 

merger. 

In negotiations under Article I , Section 4 of the NOT York 

Dock conditions for Implementing Agreements to cover Union 

Pacific's Salt Lake City and Denver Hubs, the UTU vigorously 

opposed the Carrier's attempt to eliminate existing seniority 

districts. As a result, the parties submitted their dispute to 

arbitration before Neutral Referee Yost. By an arbitration award 

dated April 14, 1997, Mr. Yost upheld Union Pacific's right to 

eliminate existing seniority districts in order to implement i t s 

Operating Plan, and that portion of the Yost Award was sustained by 

the STB. ITnion P a c i f i c Corp.. at al . — Control and Merger — 

•qontharn v^nifir. Pail Corp.. at a l . . Finance Docket NO. 32760 

(Sub-No. 22), alip op. at 3-4 (served June 26, 1997). 

Even before the Yost Award, the UTU recognized that where i t 

is necessary to integrate seniority rosters, the simplest manner in 

which to accomplish a fair and equitable arrangement that protects 
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tha intarasta of it s members, as required by tha UTU Constitution, 

i s to dovetail asployaas into tha integrated roster based upon aach 

employee's data of hire on the property on which ha was laat 

employed. This i s tha manner in whicb seniority l i s t s hava baen 

integrated for moat of tha Hubs, including tha Li t t l e Rock, St. 

Louis and Kanaaa City Hubs. 

In Article I , Section 4 negotiations for the Salina Hub, the 

UTU and Union Pacific tentatively agreed upon an Implementing 

Agreement that again provided that employeea would be dovetailed 

into the roster baaed upon their date of hire on the property on 

which they were last employed. The UTU Associate General 

Chairperson representing former SSW employees refused to i n i t i a l 

this agreement, however, because the employees from the former Rock 

Island objected to the seniority dates that would be used to form 

the integrated seniority roster. They insisted that their datea of 

hire with the Rock laland be uaed, instead of their dates of hire 

with the SSW. 

Under the UTU Constitution, the tentative agreement could not 

be submitted for ratification absent approval of a l l General 

Chairpersons in the affected jurisdictions. Accordingly, Un.*on 

Pacific invoked arbitration under Article I, Section 4. The matter 

was submitted to Neutral Referee Fredenberger. Petitioners 

participated through counsel in both the filing of a written 

submission and oral argument. 

On March 25, 1999, Referee Fredenberger issued his decision 

adopting the tentative agreement that Union Pacific and th« UTU had 
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nagotiatad as tha Implementing Agreement for tha Salina Hub. That 

Agraamant provides for tha creation of a master seniority roster 

through dovetailing, for tha creation of three seniority zones 

within the roster, and for tha maintenance or creation of prior 

rights in aach zona. Fredenberger Award at 4-5. Moreover, the 

Arbitrator authorized the Carrier to cloae i t s terminal in Pratt, 

Kansas and transfer the affected employees to Harrington, Kansas. 

IOLM. at 8. 

HQDHgllT 

T i l rUDBMBBRQER AWARD PROVIDES A FAIR AMD 
•QUITABLB ARRAMOINBMT FOR TBI OPERATION OP THI SALIKA HUB. 

The Fredenberger Award is subject to a vary limited standard 

of review that gives an arbitrator's decision on the merits 

"extreme deference(.]" t^ce Curtain. 3 I.C.C.2d at 735-36. Review 

is limited to "recurring or otherwise significant issues of general 

importance regarding the interpretation of [STB] labor protective 

conditions." id. at 736. The B-ard will not review an 

arbitrator's deciaion on factual issues, id. Moreover, the Board 

typically defers to an arbitrator's determination regarding the 

integration of aaniority districts "in the abaance of egregious 

error." Norfolk t Waatam Ry.. Naw York. Chicago k St. Louis R.R. 

— Merger. Etc.. Finance Docket No. 21510 (Sub-No. 5), slip op. at 

5 (served Dec. 18, 1998). 

In the instant case, petitioners Swonger and Spaulding present 

two issues for review: (1) whether the Arbitrator had the right to 

modify the aaniority of theae trainmen in the manner that he did; 
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and (3) whether tha Arbitrator erred in his rulings relating to the 

closing of tha Pratt, Kansas home terminal. Pat. for Review at 4, 

6. Neither cf these issues warrants review under the r^ca cur<^aln 

standard. 

1. Intagratian af aanierttY Diatrieta 

Petitionera' chief objection to the Implementing Agreement 

negotiated by the parties and upheld by tha Arbitrator i s that the 

date of hire used for seniority integration i s their date of hire 

with SSW rather than their date of hire with the Rock laland. Pet. 

for Review at 7. For nearly two decades, the former Rock laland 

employeea have used their 1980 seniority date with SSW. To permit 

them to reaurrect their originax Rock Island seniority date now 

would be exceedingly unfair to the other employees involved in this 

and prior mergers. In effect, petitioners seek the "carryover 

aaniority" that specifically was denied to them in the YolKaan V. 

UTU l i t i g a t i o n . SMA VoUnnan V. UTU. 962 F. Supp. 1364, 1366 (D. 

Kan. 1997) ("The court has previously considered and rejected a 

request for f u l l carryover seniority ... [and] rejects i t now."). 

The UTU endeavored to protect the seniority rights of a l l of 

it s members on each of the merging carriers. Inevitably, there 

wi l l be some disgruntled employees who are dissatisfied with the 

result. The issue, however, i s whether the parties have aelected 

a fair and equitable arrangement, that has a logical rationale. 

Arbitrator Fredenberger found, aa a factual matter, that the method 

agreed to by the UTU and Union Pacific was in fact "a fair and 

equitable method of blending the rights of [the former SSW or Rock 
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Island trainman] with those of other Carrier affected employeea." 

Fradanbargar Avard at 7. Petitioners have assarted no basis upon 

which this Board may disturb that factual finding. 

Moreover, petitioners' contentions regarding tha Arbitrator's 

authority to modify contractual aaniority systems miss the mark. 

Despite this Union's efforts in the past to prevent post-merger 

modifications to contractual seniority provisions, the Board and 

tha courts hava upheld arbitral findings that "a consolidation of 

seniority rosters was necessary to effectuate the merger of the 

r a i l linea." uru v. srn, i08 F-3d 1425, 1431 (D.C. Cir. 1997). 

Indeed, Arbitrator Fredenberger relied upon Neutral Referee Yost's 

prior finding that aaniority modificationa were necessaiy to 

effectuate Union Pacific'a hub and spoke Operating Plan with 

respect to the Salt Lake City and Denver Hubs. Fredenberg Award at 

6. I t baara emphaaia that the Yost Award waa upheld in pertinent 

part by this Board in union Pacific Corp.. at a l . -- Control and 

Merger — Southern Pacific Rail Corp. et a l . . Finance Docket No. 

32760 (Sub-No. 22), slip op. at 3-4 (served June 26, 1997). 

2. Tht CXflBurt Qt thi Pritt Ttniinftl 
Petitioners argued at arbitration that no public 

transportation benefit arising from the cloaure of the Pratt 

Terminal and its relocation to Harrington could be shown to offset 

the damage caused by employees having to relocate to towns with 

inadequate houaing and public f a c i l i t i e s . Neutral Referee 

Fredenberger rejected those arguments and expressly found that " i t 

does not appear that the new points at which the employees would 
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havm te rmport for work ara beyond a reasonable driving distance 

froa tiMir proamnt locations." Prodenberger Avard at 8. Ha 

furthor found that tha ralocawion of the terminal waa "part and 

parcal of tho hub and spoke operation to be l^>lomontad at Salina" 

and therefore a public benefit vas demonstratod. itL. at 8. 

Petitioners have not demonstrated the "egregious error" required 

for Board ravlav of such factual findings, worfoik t waatam py.. 

Hav York, chletao t St. Loula R.R. — Margar. 9^c.. Finance Docket 

No. 21910 (Sub-No. 5), slip op. at 5. 

CQMCLPaiQM 

Por a l l the foregoing reaaona, the UTU reapectfully requeata 

that tha Board deny the Petition for Reviev of the Fredenberger 

Avard. 

Respectfully submitted. 

'^1- / ikUiill^rt 
Joseph Guerrieri, Jr. 
Debra L. Willen 
GUERRIERI, EDMOND & CLAYMAN, P.C. 
1625 Massachusetts Avenue, N.W. 
Suite 700 
Washington, DC 20036 
(202) 624-7400 
Counsel for the UTU 

Data: May 4, 1999 
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ciBTiriokTa-fli-ii 
I haroby cartlfy that copies of UTU's Opposition To Patition 

for Reviev vara sarvad this 4th day of Nay, 1999, by first-class 

m«ll, postage prepaid, upon the folloving: 

John Raas 
Assistant vice President 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha, NE 68179 

N.B. Futhay, Jr. 
Vice President, UTU 
7610 Stout Road 
Germantoim, TN 38138 

R.E. Karstatter 
General Chairman, UTU 
1721 Elfindale Drive, #309 
Springfield, NO 65807 

P.C. Thompaon 
Vica President, UTU 
10805 West 48th Street 
Shaimee Nission, XS 66203 

A. Hartin, I I I 
General Chairman, UTU 
2933 S.W. Woodsida Drive, IF 
Topeka, KS 66614-4181 

Don L. Mollis 
Assoc. General Chairman, UTU 
13247 C R 4122 
Lindale, TX 75771 

James Spaulding 
515 North Naln Street 
Pratt, KS 67124 

Lyn Swonger 
1204 Eaat Naple 
Pratt, KS 67124 

Brenda Council 
Attorney at Law 
1650 Farnam 
Omaha, NE 68102 

Bruce H. Stoltze 
Brick, Gentry, Bowers, 
Schwartz, Stoltze, Schuling 
i Levia, P.C. 

550 39th Street 
Des Moines, IA 50312 
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UBOR PIOnCTIVI AGUOtENT 
keeseaa 

lAZLIOAM PARTXU BIITO 
XMVOLVO XM NXOHUT BAIL 

iimocTQRiiie 
iMPLonis or soci UUJOAM 
UnnBHTD IT THI BAIL 
LABOR OiGAHIZATIOm 
eparactag chratifh tiM 

lAILHAT LUOt IBCOrxm' ASSOCUTXOH 

Tha leooe aai purpoae ef this afraamaat ara te prevlia, purssaat 

to tha Nllsaiikae lailroad lastreeturlas Aet (43 U.f.C. lee. 901 at 

•e^.) aad the Xaterstata CoaBcrea Aet (49 D.I.C See. 10101 at ae^.), a 

fair. e^ltahXa aad coaplata arrangamaat for proteetloa ef Mllvaukee 

aad leek Xalaad eaployeea takaa iato the amploj of iateria oanriea 

operatora aad psrehaalag earrlera algaatorf harato aad to aaahle the 

iateria aerriee operator or perehaalat earrior te he operated ia tha 

meat affieieet aaaaar, sa sat forth haraia, tamadlatalj 

authorltatloa for aeeh eperatleaa 

irtlela X. Oeaeral Prorlsiaas 

1. Baflaitieas — Hheaevec ased la thia atraamaat, aalaas Its 

eoataxt rafaijea otherwiae t 

(a) "Parehaaiag carrier" maeaa a aitaatory party to thia 

agraamaat ahs la either tha iateria aerriee operatar 

(peraaaat te Oomaiaaiaa ar Oaart Ordar) ar tha avaateal 

parehaaar ef a liaa ef raUread ef tha leeh Xslsad ar the 

NUsBtthee, er «ho is a raaaialat o#oraeiat earrlar asder aa 

esiatii« Jolat traehage atraamaat with tha leek Xslaad ar 

NilvBtthae. 
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(h) -loek Zaiaod' aaaaa tha Chieage. lock tolaad aad Paelfia 

lailroad Coapaay. 

(e) "KtlMaukaa" maaaa the Chleago, NHwaukoe, St. real aad 

Paeifie lailroad Coapaay. 

(d) "laakrupt carrier eBplojraa* aaaaa any paraoa with aa 

eopleyoaat ralatioaship (i.e., ia aetlra aarviea or oa furlooth) 

with cha leek lalaad. or eith the'NUaaukee aa of the date ef 

thia agro«maat. 

(a) "Traaaaetioa" iiaeaa raatraeturlBg of the leek Xslaad 

aad/or tha Hilaaokae hy aeloo or traaafara of railroad llaaa 

to a parehaaiag earrlar, or iateria operator. 

2. Lahor Proteetloa Ohllsatloaa — 

(e) The prorialooa af thla agraamaat ahall eeaatitst a tha 

eemplata labor proteetloa ohligatlea of a purehaalag earrlar to 

the heakrapt earrlar eaployeea «ho ara ukaa Uto ita aaploy 

beeaaaa of a traaaaetioa. A parehaaiag carrier will hare ao lahor 

proteetioe ohligatlea to eay othar haakrupt carrier aapleyeea. 

(h) The lahor preteetlaa ohlltatioa, if aay, far aâ layeea ef 

the lock Xalaad aha ara aat takaa Uto cha aapley ef a parehaaiag 

earrlar he caaaa ef e treaaaetloo, aad for aoriag aiprssaa of these 

esvleyeea ô  the tech Xslaad aho ara ukaa Uto tha aapley af e 

purehaali« eanler heeaaea of a craaaaecioa, vUl aot ha the 

reapoaolhlllty ef the parahaalag carrier. 

3. Botiee aad •aaetisttea — A purehaalag earrlar vill uitUf 

iatareated aaplayea repreaeatatlrea, laeludlag theae aa tha isak Xslaad 

or Mlaaakae, ef eeeh traaaaetioa as aoce aa It haa haaa aathsritad ta 

heeame aa UtarU aerrUe eperater er f laal laaa arraagaaaata te ha a 



purehaaer. Thereafter, eaeept aa spaelfleally prorlded U Article XX 

the purehaalag carrier ahall ha rallered of aay raqulraaaat to aotify 

Ita eaployeea or to reach laplamaatlag agraamaata eoacoral^ that 

tranaaetloa. 

Article XI. llrlag aad Iferk kilaa 

1* Ellaihllity for Blrlaa — All oaployooa of tha leek lalaad or 

HilwBttkee idM held aealorlty oa the effoctlro dato of thia agraeaeat U 

a craft repraaaated hy eaa af the Uher orgaalaatloaa algaatory hereto 

ahall ha oKjlhlo for pertlelpetxoa U the hlrlag proeadarea deaerlhed 

ia thla Article. 

2* Patermiaatloa ef Heed for Addltloeal iasloyeea — A purehaalag 

carrier ahall detormlaa ita aeceaaary addltloaal aaapover rô ulrameata 

hy craft due te Ita Uklag over thoee lock Xalaad aad Hllaankee Uaea. 

lach ef tho deurmlaatloaa ahall he dlaeuaaad with repreaeatatlrea of 

the erafta oa purehaalag carrier aad oa the lock Xslaad tm HUaankee 

vlth deuUed esplaaatiaa te thaa of tha haaU far each detoralaatlaa 

prler to oerrUg aotice aider paragreph 4 hereof, hat thara ahall ba aa 

delay U hlrlag, employeea er im coameoeamaat of operatioaa. Xf a 

purehaalag carrier hea ampleyees aa furlough thay idll sat ba aahjact 

to raeall as e result ef tha additieaal aaapoaer ra^aircBaata raaaltti^ 

fram a traassetlaa, matU after haakrupt earrUr aaployaea aa 

approprUta aealorlty roatera hare esheuated choir opportuaity te he 

hired harauader. 

3. Prefereatlal llriaa — As a carrier determlaoo its aaed for 

eddltloaal eaployeea uafar thia Artlale, it ahaU allev eligible 

eaployeea U aeaierity order oa the lock lalaad or NlluBakae tha first 

right of hire reapectlrely, depeadeat oa uheoa trackage U larelrad* 

aod eeoalateat vith the purpoae af Iae tloa • ef tha MUaaukee lallread 

laatrocturlag Act. lach carrier, ohether ae^uiriag llaaa or operatiag 
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liaaa oa aa iatarla baaia, ahall iadapaodaael/ aake aueh detecaiaatlae of 

ita Boada for addltloaal oaployooa Irraapactiva of aay dataraiaatioa of 

thia aaeura eada by othor carriera. Ia carryli« out tho purpooes of thia 

aeetloa, cha purehaalag carriera ahall firac ucillta axiaciag aeaiorlcy 

roacara applicable co che appropriate craft and aealorlty dlatrlct for 

the llaaa aad tarrltorlaa Urolrad ia fulfilllQ( aapleyaeat aooda U 

eoaaectloB thorowith. 

•etificatioB of giriaa — Vhea a carrier detoraiaea that it aeeda 

addltloaal eaployeea uader thia Article, auch CArrler ahall aotify tba 

labor orgaalaatloaa rapraaeatiag eaployeea of the loch Xalaad or 

Nllaiukee of ita apecific aeeda aad adrlaa thaa esaetly ahara a^ hov 

ollgible eaployeea of the craft aaeded froa tha Back Xalaad er "ll-anfree 

ehould apply for aueh racaaclea. niglbla eaployeea of tte leek Xsleatf 

or NllMaukee iatoreated in auch racaaeiaa ahall tera tte reapoaalhlllty 

ef applylag to tte earrlar fer reeaaelea U tte aaaaar deacribed by tte 

carrier. Aa aaployee ahaU tera 7 daya to apply after receipt of aotice 

frea tte earrlar or tte orgaalaatioa or 20 daya aftar tte labor 

ergaalaatloa tea reeelred aotice frea tte earrior, ublcherar occurs 

first, aubject to peragraph 9 hereof. Td tte ostoat ttet tte earrlar has 

doteralaed a aaed fer eidltieaal aaployaaa uader this Article, applleaata 

will te reared te aaat tteae physical aad ndoa atairfards ahlch tte 

earrior applleo to ita OM eaployeea oa raasaalaatlee. Tte epplleaat's 

aealorlty ia tte approprUta craft aad aealorlty dlotrlet aa tte bitrapt 

earrlar s i l l preraU If tte aasiter ef qualified appllaaata aimia tfM 

carrier'a doteralaed aaed for.eddltloaal oaployaoo. laakrupt earrlar 

eaployeea ute ara U aerriee «lth a teakrupt earrlar at tte tlaa at 

laterU operatloa er purcteae aad ate are hired oa tte cosaaeaaaat of 
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eperatlaas by a puretealag earrlar purauaat ta thU agraaaaat will te 

preatflMd qualified phyalcally aad puretealag carrier will tera tte huNoa 

of proof if it wlahaa to ehallaaga auch quallflcatleaa. 

Thoee oaployooa ute ara aubject to asaaUatioa oa puretealag 

carrier'a operatiag book of ruloo aay te required tc paaa a 

re->esaalaatloa oa tteoe rulea. 

3. Duratloa of PrefereatUl Hlrlas — Tte proeoau<'ea Mtabliahed 

la this Article atell coatlaaa U full feree aad effect for a»( laaa 

thaa eae yaar froa tte affeetlre dete froa tte eaamoaeaaaat af 

eperetleaa er ea otterwloe provided for by U«, hut U as areat teyead 

AprU 1, 1904. 

g. tmlaraa llectiea — Aa eligible eaployee of tte Back Xalaad or 

Mlluaukee afforded tte firot rlgte of hire purauaat ta thU ArtleU by 

aere ttea oaa carrier algaatory terete atell tera tte optloa to elect on 

vhleh eerrior tte eaployee vill eserelaa auch right, gheuld a 

traaaaetlee Urolrlag aaatter purehaalag carrier aaear aaheequeat to tte 

eaployee*a laltial alectlea vhleh tte eaployee fiada U preferehle, tte 

eaployee vUl tere oaa eppertuaity to te hired hy aaatter farehsalag 

carrUr. 

7. Teraiaatiaa ef leaierlty — Hhea flaal agraamaat haa haea 

reached peraaaat te Paregraph 9 of thU ArtlvU deallog with aealorlty, 

tteae tech Xalaad aad Mllvaukee oaployooa ute are hired hy a purehaalag 

carrier vlU te coaaldered ea teriag aorerod ttelr oapleyaeat 

reUtleaahlp atth ttelr farmer ampleyar. 

g. Apelieatlaa ef Worh lulea — 

(a) A parehaaiag earrior ahall aot ute erer or asataa aay 

of tte ceatracta, achedulea or agroeaoata U affect tetwMa tte lock 



Xalaad or MllMaukoe aad ita aaployaea eoacaraiag rates of pey, rales, 

workiag eoaditiona or friago teaeflta, aad atell aot te teuad hy tte 

tares aad provlaloaa ttereef. 

(b) Aa aaployee of tte tech Xalaad or Mlluautea hired by e 

purehaalag earrior atell eoaa uader tte cororaga ef all ceatracta, 

schsduiea aad agreaaeata U effect tetaaea aueh earrUr aad Its 

saployeea eoacaraiag ratea of pay, rules, varklog coaditleaa a ^ f r l ^ e 

heaefito, aad atell te teuad by tte uras aad prarUleaa tharef U tte 

aaaa aaaaar aad to tte aaaa asteat as other eaployees ef tte purehaalag 

carrier verklag U tte aaaa craft. 

(e) Tte purehaalag carrier ahall tere tte opticat 

(1) to coaalagle, uader tte purcteai^ earrUr'a 

Hork rulea, uork U coaaeetloa with liaaa acquired 

froa tte lock Xalaad aad/cr tte miuaukee uith aerk 

U ita aalatlag aealorlty diatrieta, Ueladlag 

aspaasioa of these ssslerlty diatrUta ta ascaapaaa 

tte acquired llaaa{ aad vtera ttere ara agreed upoe 

avltehiag llalta fer yarda at a i umnt paUt, 

svltehiag llaito ef tte paretealag carrier vill te 

estoadad ta Uclada tte osltehiag lialre ef tte 

eeqairad propertyi or 

(2) ta operate tte aeqalrad proparty as s aspsrate 

aeaierity diatrlat or dlstrleu aader tte pafftteali% 

earrUr* a uark ralea* 
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9. lapleaaatias AsrooBeat — 

(a) Xa accordaaca wtth tte optloa aelected taider peragraph g 

of thla Article, agraoaeata wlU te reached oa oa«th puretealag 

carrier coaeoralng tte aaaaar U vhleh oeaiority vill to 

allocated la filliag addltloaal job aaaigmaata, tetvaea tte 

puretealag carrier'a aaployaee aad tte haakrupt carrier 

eaployeea hired by tte purcteai^ carrier. Xa tte abaance of aa 

agraeaeat, U order to araid dalay U operatioaa, tte puretealag 

carrier aay, oa a taaparary teala, hire qualified aad araUahle 

teakrupt carrier eaployeee to tte eatoat aaeded atere addltloaal 

j«te ara eatabllahed et tte outoet. Sueh aaployees vill te 

pieced at tte tettea of tte eurroot Hot of actira aaployaea, 

aad ttey vi l l reaaU U aueh statue uacll aa agraeaeat U 

reeched reapeetiag oeaiarlty U aceordaace utth tte prorUloea 

of thia paragraph. Vtera ae addltloaal jote ara eatabllahad, tte 

pureteeiag carrier* a praaeat aapleyooa* jobo My te eapeadad to 

laelade vark oe or U eoaaectlea vich cte acquired property. Xf, 

eo a raaalt ef tte agraeaeat ea alloeatloa of aaaUrlty, beakr^t 

carrier eapleyaaa ased ea each a taaparary heaU da aat aeeara 

iete itth tte paretealag carrier, ttelr aapleyaeat irtth tte 

purehaalag earrlar vill te tarmlaacad wicteut aaf praaerretlea of 

righto or teaeflta vtth tte paretealag carrier. 

(b) Xf aa agraaaaat U aat reeched vlthU taa (10) dsys from 

tte data ef tte aatiflcatlaa glrea uader Article X, paragraph 3 

tereof, either perty ta tte dlapuu aay utlliaa tte fellevli« 

procedureo for dotermlalag tte allocadea of ooalerlty referred ta 

abevoi 



(1) within fire (5) daya aftar aocico la vrlciag froa eaa 

parey ce aaecher ctet lc dot.ree ta arblcraca cte diepute. tte 

Pardee ahall aolocc a aaucral referee aad in cte eroac ctey 

are oaable Co agree upoa cte eelocCloB of oeid raferoe, choa 

cte tedonal tedUCioa loard etell iModUtoly eppoiat a 

referee. 

(2) Mo Utor thaa tvaatF (20) daya after a referee tea 

tees doaigaatad a haariag ea tte diapute ateU eeaaeaca. 

(3) Tte doeieioa of tte referee etell te fiaal, 

biadiag. aad eeeclualre ead atell te readarod vithia 

thirty (30) daya frea tte ceaaeaeeaoat of tte tearii^ of 

tte diepute. 

(4) The ealary aad eapaaaea of tte referee ahaU te 

teraa U aeeordaaea vith tte teilvay Ubor Act. 

Motvlttetaadiag aay of tte feregoiag prorUioaa ef thie oaetiea, tte 

pureteeiag carrier aay preceed vith tte traaaaetlee, prorided ttet all 

hired teakrupt earrlar earleyaea shall te prorided vlth all ef tte 

rlghta aad baaaflu ef thU agraaaaat. 

(e) Aa eaalayee hired hf e parehasi^ earrUr U eaa craft bat i*a 

alao haa aeaierity U aaathar ereft with leek Xoiaad er Hilvaakee, aueh 

aa a yar̂ taaaur ate alee tea aeaierity aa a yarteaa, vUl te giraa 

aeaierity U teth eraf u ea tte parehaaiag eerrior. ThU Issaa vtll te 

haadled U tte aagatUtieas uader paragraph (a) tereef. 

(d) Tte laaaa ef aealorlty date aad aerriee dete aheia aa t^lajaa 

treaafarred frea eae rooter or craft ta aaocter ea tte teair apr aarrUr 

viU te teadled U tte aagotUtioaa aader peregraph (a) hereof. 



(o) flpecUl prejecto — Proteetloa. aealorlty aad eeatractiag 

(pureuaat ta asiatlBg agreeaoate) ia special ratebilitetlea prajeata 

will te aubjeet to BogotUtioaa tetvaea iadiridual parehaaiag earrlera 

ead iatereeced eaployee repreeeaC icirao. 

Arciele XXX. Noachly Coapoaaacioa Guaraacee 

1. Corerege — A purehaalag eerrier vill prorlde a aaachly 

coapeaaatioa guareatae, aa teraafter prorided, ealy ta haakrupt earrUr 

eaployeee hired by tte puretealag carrier purauaat U thU agraeaeat 

aad to ite ova aaployeeo «te aro (1) vorkiag U tte aaaa aeaierltf 

diatriet U tte aoaa or vorkiag diatrlcc of tte acqalred property ead 

(2) ere U ectlre oorrlee oe tte late ttet UterU operatlea U bagua 

or purchaae eemploted. vhieherer firet occura. 

2* Puratloa — tech aaplayee deoerlbed U peragraph 1 of thU 

Article etell te oatitlad te reeoire a aoathly coapeaaatioa guareatae 

peyaeet for a tetal of aot aere thea 36 aoatte froa tte date eapleyaa 

aatee a elaU fer it, eaeept ttet: 

(a) tte parlod of oatltleaeat to a guareatae payaeat ahaU aat 

aseoed tte aaployee*a total aoatte of aerriee prler te dau 

laterU eperatiaa U bagua er purcteae eeaplated, vhiahevar firat 

eccara, wtth tte haakrupt er tte pureteeiag carrier, as tte 

asy tet esd 

(b) psymsats ef thla type reeelred frea a haakrupt carrier» 

or eay UterU aarvtee eperater, or a purehasUg carrier er 

uader oepplemeaury aaaaployaeat Uoureaco (saeh aa teatlaa 10 

ef Mlluauhee teUroed leatrueturiag Aet) aU aoaat teatfd tte 

lUit ee tte tetel aMter of aoatte ea aet forth dhevai aad 
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(c) ao coapeneatioa etell te prorided under thla aeetloa after 

April 1. 1984. ualeoe it ie aacoeeery la order to prorlde ea 

eaployee vith ec loaoc eight (g) aoatte ef cte peyaeaca. tet 

after aueh date, ttet eaployee etell reeoire cte elghc-aoach 

aUiaw ealy if ttet eaployee ie mt oapleyad coadBuouoly afcar 

ttet date. 

3. Cuaraatee — tte aoathly eoapoaeatloa guereatee ehall te aa 

aaouac oqual tot 

(e) go porcoat ef aa employee'e erorege aoathly 

etreight-tf'« coapaaaatiea (iacludi^ eU goaoral vage iaereaeea 

aegotUted aatioaally fer railroed eaployeee) earaad frea tte 

Milwiukeo (or pureteeiag earrior) duri^ tte period bogiaai^ 

Juae 1, 1977 aad aadiag Oeteter 31. 1979, or frea tte teck Xalaad 

(or purehaalag carrier) dariag tte period Juaa 1, 1977 aad aadi^ 

oa tey 31, 1979. 

(b) Xa tte caae of aa eapleyae uho oerrod ee aa agaat er a 

reprooeatetlra ef e claaa er ereft ef eapUyeeo ea either e fall-

or part-time basis darUg tte period aet ferU U aabaaetloa (a) 

abere, tO parceat ef tte arerega aoathly etralght-tlao 

cnapaaaatiae (iaeladUg all gaaaral aage laeraaaea aagetUtod 

aatieaally for raUread eaployeee) of tte eaployees aetlraly 

oapleyad U hie elass er araf t Urolred loaadUtely abere aad 

below hU ea tte aaaa aeaierity rooter er gO pereeac «f hU ova 

areraga aaathly atralght-tiaa eaapoaaadea ao fa^atai te 

auhoectioa (a) abeve, Mdahsrar lo tr««e«r. ThU eubooetiee (h) 

ehall aloe te applicable te rallraad officiala, sapsrvUery er 

folly asaspt paraeaaal lAo retara u tteU reapaetira arafte. 



-11-

4. Payaaata aad Offoota — 

(a) lach eaployee doeeribed U paragraph 1 of this Article 

atell te eligible to reeoire e aoathly coapoaaatioa guereatee 

payaeat fer eay aoath U vhich ouch eaployee *o aoathly 

eoapeaoatloa guareatae ozcoedo ouch eaployoe*o aetual 

coapeaaatioa for ttet aoath vith aa of foot for eay Uaaea due to 

abaaaeoo frea eerriee or ecceuat ef Ujury, olchaeaa, dlaahUlty, 

or diacipllae for cauae U eecordaaco vlth eaUtlag agreeaaats. 

U coaputi^ aueh offoot tte guaraatea vill te redaead 

proportioaatoly oa tte teoia of uarkiag daye U tte aoath. Oaias 

for gusrsstoo etell te peid vithia 30 daya after date elate U 

filed; escept.U tte caae of tte Uitlel elaU it vtll te paid 

vithia 90 daya af f Uiag. 

(b) MetvittetaadUg otter prorleloaa of thia agraeaeat, tte 

earrlar aay redaea tte "aaathly eoapeaaatlea guareatae" fer eeeh 

day Uot uader eaergeaey caadltioao ouch eo flood, aaaaaterm, 

teraado, eycleee, harrlcaaa, eertte«*Bke, fire er atrite, praatded 

ttet operatiees ara aaapeaded U vtele or U part aa* fraviiad 

furthar ttet beaaaae of saeh eaorgoaelaa tte varh whUh aaali te 

perfemad hy tte laewhaats ef tte pooltloaa te te dliliihai er 

tte vark vhich vould te perforaed by tte eapUyeea iarolred aaa-

aet te perforaed. Tte roduetioa U aoathly eeapeaaattea gaaraatee 

vill te reduced prepertleaately ea teeU ef workiag dafi ta Ua 

aeath. 

(c) Tte CM ef (A) «te aaouat of aay baaeflts psyahle M 

eaployee for aach aeath aader tte tellroad teeapUyaeat 
* 

Aet or uader aay atata uaaapleyaeat Ueureaea prograa, aad (B) 



-12-

aaouat of aay earalaga of aueh eaployee for ouch aoath froa 

oapleyaeat er eolf-eaployaoat vhich U firot eagaged la after tte 

eaployee le edroreely effected, aoy te ueed eo ea offoot. 

(d) Tho aoathly eoapeaoatloa guaraacee peyaoac etell caeee 

prior CO tte ospiretlea of tte period ee aet forth U peragraph 2 

of thie Article U tte ereat of tte eaployeo'o rooigaatioa, deeth, 

rotireaeat, diaalooal for juetifUbU cauee uader aaiatif^ 

egroeaeato, failure te asereieo aealorlty ea aa arailabla paaitloa 

loee ttea 125 reilreed route ailee frea hU er her roaidaaco, aad 

for failure vlthout good eeuae u accept e roeooaably coaparehle 

pooitioB vhich doee aet require e cteago of realdeace, for vhUh 

te io phyalcally aad aoatally qualified, if hia retara doea aot 

iafriage upoe oapleyaeat rlghu of othor eaployeeo aader a mtkiag 

agreaaaat. "A cheage ef raoidoaco' aa uaed teroU aoaaa a 

traaafar te e work locatlea tdUch ia located either (A) outoide a 

radlua of 30 ailee ef tte eafloyeo'a foraer uork locatlea mt 

furthar frea hU raeldeaee thaa aaa hu foimer vark loeatioa er 

(I) la located aore thaa 30 aoraal highaiy reete aUee ttam Us 

rooideaee ead alas iurthar fraa his roeidoaaa thaa aas hU feiasr 

vark leaatlea* 

(a) Xf, fer aay laesee, aa UtarU oorrlee operator U 

deaied CeMloalea approral er court eucterlaaclea fer fUal 

aale or treaafer ef a lUa af a baateupt earrUr, er rrt ttt 

to te ea UterU operster, er if e euceoooor csrrier agrees, er U 

ordered te, perfora tte faaetloaa fermarly porfetmad by tte teak 
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Xalaad ot Wlwauteo uader aa aalatlag jalat trackage ̂ reeaaat, 

tte oapleyaeat ef teakrupt earrior eaployeea vte aay te eapleyod 

to f i l l tte poeltieae aaeoooary for tte operetioa of ouch osrrUe 

oa euch liae aoy te tataiaatad aiaultaaeoualy vith tte eeooetioe 

of ttet oorrlee. wltteut prooerretioa of righto or teaefite vith 

ttet pureteeiag eerrior* 

S. XBltUtioa — Tte aoathly eoapeaaatlea guareatae payaeat 

vi l l te tte raopoaelbllity of aa iaterU oerrieo operatar frea tte 

date af tte otart-up of UterU operatioae until ita prepooed 

ecquioitioa ie ellouad. deaied or vitMrava, or uatll tte eaployee* a 

eligibility teraiaaeao. vhieterer occure firet. Tte oaceeeaful 

purcteaer vill hare roapoaeibility for aoathly coapeaaatioa 

guaraataoo oaeo tte propoeed treaaaetioa U coaoaamatod, laitil tte 

eaployeo'o eligibility teraiaatoo. 

«. lleetioae — tethiag U thie agraeaeat ehall te coaatrwod aa 

depririag aay aaployee of tte pureteeiag carrier vteoe eapUyaoat 

ralatioaship tegaa prior te tte offoetiro dete of thie agraeaaat ef 

aay righta or beaefite or ellaiaatlag aay obligatioaa «hldi aueh 

eaployee aay tere midor aay aalatlag job oeeurlty or ether preteatlra 

coaditiaaa ar arraagaaaata t prorided, teverer, ttet if a preteeted 

eaployee etterviaa U eligible for procecdoa uader teth thia 

agraeaeat aad oeaa otter job oeeurlty er other protectire ceadltleaa 

or arraagoaoata, te atell elect tetueea protectioa aader thU 

agraeaeat aad, for oo loag aa te ceatUuee u te protected wattm tte 

arrangeaent teleh te ao electa, te atell aot te oatitlad M aaf 

protectioa or teaafit (ragardlaoo of vtecher er not aach beaefit lo 

duplieatire) uader tte arraagaaeat ahieh te doea aot ae elr tt aad. 
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Prorldod furtter, ttet aftar aapiratioa of tte period for vhich auch 

•teleye. io oatitlad te protoctiea m.der tte erraagaaoat vhUh te oo 

•lacte. te aey ttea te eatitled te proteetloa uader tte othor 

arra.gea«it for tte roaaiadar, if aay, of hi. protoetir. period midor 

ttet erreageaeat. 

7. leeooaal Worh - U ceaputiag tte aaathly coapeaaatioa 

guareatae fer oaployeoo vho, during tte period begiaalag Jma I , 197g 

aad aadiag oe tey 31, 1979, did aat teld a job ea a yaar-rouad baaU 

due te aeeooaal requiroaoau, tteU aaathly eeap.a«itiea gaaraatee 

vtll te eoaputed uaiag cte actuel auater ef aoatte malgaad ta vark 

in ouch period, luch guareatae eo the. eoaputed vil l epply to tte 

seae enter of aoatha each yaer efter coaaaaciag vark alth a 

pureteeiag earrlar. 

Article If . Mlaeellaaeeaa 

«^<act of lerareaca fan^t — ThU agraeaeat ahaU aat apply 

to aay teakrupt carrier eaployaa ate tea elected te laaetra a 

earoreaca payaeat uader aaj ether preteatlre eeaditless er 

agraeaeat. 

2* "aalth aad telfara Cerarayi . . . Tte purehaalag earrUr vtll 

tey s prealia aader tte aatUeal health ate valfare, deatal aad 

euppleaeatal olekaooo glaas, fer tte firot aoath of Mpiij^Mi «f 

beakrapt carrier eapUyeea aaceptiag eapUyaoat puraaaac te thU 

agraeaeat vith tte parehaaiag carrUr. 
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3. Milwautee er teck Xalaad eaployeea aceepciag oapleyaeat vtth 

a puretealag carrier pureuftac to thia agreeaoat vill te glrea credit 

fer aervice with che foraer eaployor ia coapudug raeacioa 

quallficacion. encry racea ate aUk leare. 

4. Thla agroeeenc ehall te conacruad aa a aeperaco ^roeaoat by 

and oa tetelf ate each of tte earrlero algaatory tereto ani ita 

eaployeee repreooated by aach of tte orgaalaatloaa algaatory terete. 

Sigaed et Vaahlagcon, O.C., thia dey of 

1980. 

SOI THE CAIIIIUt !«»«#ov«â  v«*ri«rar inc. 
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IN THB UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KAMSAS 

jULi2t983 

JERRY W. VOLKMAN, et al. 

Plaintiffa, 

v. 

UNITED TRANSPORTATION UNION, 
at al. 

Defendants. 

Caae No. 83-602S-T 

FXMAL JUDOMBHT 

NOW, on thia 9th day of July, 1993, thia matter 

cornea before the Court for the entry of judgment. Plaintiffs 

appear by and through one of their attomaya of record, Lee K. 

Woodard; defendanta St. Loula Southweatern Railroad Company 

("SSW"), Southern Pacific Tranaportation Company ("SPT') and 

Southern Pacific Company ("SPC") appear by and through one of 

its attorney of record, Robert s. Bogaaon; and defendant 

United Transportation Union r'UTU") appeara by and through its 

attorneys of record, Pamela Walker and Morton Newborn. 

After reviewing ita Opinion and Order of September 

14, 1989, its Memorandum and Order filed July 24, 1991, ita 

Memorandum and Deciaion filed December 27, 1991, ita Order 



il 
fllad May S, 1992, ita Memorandum and Ordar filed September 9, 

1992, and the evidence and argumenta preaented by the partiea 

during the hearing of April 22, 1993, the Court finda that 

thia matter involvea multiple claima and partiea and that 

final judgment ahould be entered as to a l l claims involving 

a l l partiea, except aa atated below. The Court further finda 

that such final judgment should be entered aa there ia no juat 

reaaon for delay in entering the judgment. Accordingly, the 

Court expressly directa the entry of final judgment as 

follows. 

Bassd upon ths flndlnga of fact and concluaiona of 

law in tha Court'a earlier Memoranduma, Opiniona and Orders, 

and after coneidering the evidence preaented during the 

hearing of April 22, 1993, aa well aa the arguments and briefs 

of the partiea, the Court finda that a joint and aeveral 

judgment should be entered againat defendanta SSW and UTU, and 

in favor of the identified claaa membera, in the amounta 

indicated: 

A. Judgment in the amount of $ 3,494,992.52 

for back wage damagea for those clasa membera shown 

on Exhibit "A" hereto. Thia amount wxl *. be diatri-

buted to each of thoae claaa membera in accordanca 

with the achedulea contained in Exhibit A. 
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B. Judgment in the amount of $ 195,825.22 for 

pool cabooaa allowance damagea through December 31, 

1991, for thoae clasa membera ahown on Exhibit "B" 

hereto, who have been identified by the Court aa 

being pre-1983 Hires. Thia amount will be 

distributed to thoae claaa membera in accordance 

with the achedulea contained in Exhibit B. 

C. Judgment in the amount of $ 1,823,790.05 

for prejudgment intereat at the rate of ten percent 

(10%) per annum on the money judgmenta entered in 

Paragraphe A and B above, to be diatributed to those 

claaa membera ahown in Exhlbita A and B in 

accordance with the achedulea contained in thoae 

Exhlbita. 

The Court further finda that prejudgment intereat 

shall continue to accrue on back wage damagea and on pool 

caboose damagea until the date of thia judgment. 

The Court further finda that the defendanta SSW and 

UTU, and each of them, shall be jointly and severally liable 

for the payment cf the above deacribed back wage damagea, pool 

caboose damages and the accrued prejudgment interest thereon. 

Tha Court further finda that the iaaue of whether 

the plaintiffa who are liated in Exhlbita A and B ahould be 



awarded judgment for attorneys feec shall be resarvsd for 

later deciaion. If the Court subssquently finds that auch 

attomaya faoa ahould be avarded, the same can then be 

determined upon hearing. 

The plaintiffa listed on Exhlbita A and B ahall alao 

have a joint and aeveral judgment againat defendanta SSW and 

UTU for the reimburaable costs and expenses incurred in 

proaecuting thia action. 

In addition, the Court finds as follovs: 

(1) In its Opinion and Order of September 14, 

1989, and in its Memorandum and Ordar filed July 24, 

1991, the Court ruled that the 1983 Hirea ahould be 

granted injunctive relief conferring them with prior 

righta at one of defendant SSWa terminals on the 

Tucumcari Line; 

(2) That on March 4, 1992, the Court entered 

a Preliminary Injunction for the purpoae of 

preserving the prior rights of the 1983 Hires; 

(3) Upon the entry of the Court's 

Preliminary Injunction, Defendants SSW and UTU 

implemented the ordered injunctive relief by 

granting prfor righta to the 1983 Hirea in 

accordance with the Court'a order. 



(4) That unlesa 1983 Hirea a t i l l employed by 

defendant St. Louis Southweatern Railroad Company 

are allowed to exercise prior righta previously 

ordered by the Court, they may not be able to 

protect and hold permanent joba with defendant SSW 

at the Tucumcari Lina terminala where they are 

granted -yrior rights; 

(5) That under the circumatancea, and except 

aa otherwise provided, the preliminary injunctive 

relief previoualy ordered by the Court on March 4, 

1992, ahould be made permanent; 

(6) That thoae former Rock laland employeea 

having prior righta at the SSW'a terminal in Eldon 

ahould be apecifled. 

(7) That during the trial of thia caaa, 

defendant SSW attempted to implement a voluntary 

aeverance program which provided for aubatantial 

payments to claaa members and other employees in 

exchange for their resignation from the SSW, 

provided that they releaaed and forfaited al l rights 

and claims againat defendant SSW, including the 

claims assarted in thia action. 
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Accordingly, the Court finds that judgment shall be entered 

for injunctive relief and pursuant to such judgment, 

defendanta SSW end UTU ahall eomply and act in accordance 

with, and continue to comply and act in accordance with, each 

of tha following paragraphe: 

I. Defendanta SSW and UTU ahall grant and 

confer prior righta upon the below named claaa 

membera, previously rsferred to by the Court aa 1983 

Hires, at the SSW terminal of thair firat SSW 

employment aa aet forth below. Thoee 1983 Hirea 

ahall exerciaa brakemen'a and conductor'a aaniority 

and be given priority in the aame manner aa tha 

former Rock laland employeea who were granted prior 

righta prior to 1983 at the SSW Pratt and Oalhart 

terminala. The prior righta of the named 1983 Hires 

ahall follow the laat pre-1983 Hire prior righta ma.-*, 

at each location, and their relative atanding among 

themselves shall be baaed upon their Rock laland 

seniority dates. Their relative standing among 

thaflwalvas and tha order of their prior rights is as 

follovs: 
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PRATT 

Rock laland 
Senioritv Data 

L. B. Battles 03/11/66 
J. D. Spaulding 05/23/69 
D. G. Woo Hay 08/15/69 
B. A. Beeton 04/20/70 
N. D. Benhardt 06/13/70 
W. E. Donahue 03/10/73 
G. D. Kickhaefer 04/03/79 
R. D. Ludden 04/06/79 
B. C. Nuss 04/21/79 

! D. B. Hill 05/10/79 
R. D. Parker 05/12/79 

DALHART 

L. E. Scott 12/20/68 
R. A. Corona 08/29/69 
D. N. Mascareno 11/16/72 

• 
M. R. Lynn 02/04/78 

i Ruiz 05/22/78 
1 c. R. Vemon 03/25/79 

L. Gonzolaa 04/18/79 
' J. A. Schleaener 04/24/79 

Defendanta SSW and UTU ahall continue to 

'1 recognize the exiatlng prior righta of the former 

• 
1 Rock Island employeea who are pre-1983 Hirea. These 

t shall include but not be limited to prior righta at 

tha SSW' s Eldon tsrminal for the following former 

Rock Island smployees: -

C. D. Crane 06/15/63 
R. D. Miller 07/03/63 
0. W. Frank 04/27/65 

7 



3. Tha defendant SSW shall pay pool cabooaa 

allowancea to the class members ahown on Exhibits A 

and B in accordance with exiatlng labor contracts. 

4. The prior righta granted to the 1983 Hires 

shall be conaidered to have the aame status aa if 

provided for by an implementing agreement negociated 

under the March 4 Agreement. Thus, those prior 

rights are subject to modification through future 

collective bargaining the aame aa are prior righta 

granted under existing labor contracts between the 

defendanta SSW and UTU. 

5. Any diaputes regarding plaintiffa prior 

righta and aaniority ahall be handled by the SSW and 

UTU through the grievance and arbitration procedures 

mandated by the Railway Labor Act and/or the 

Interstate Commerce Act. 

6. Defendant SSW and SPT are further enjoined 

from requiring, demanding, recommending or 

auggasting that any former Rock laland brakeman who 

has baen awarded relief in this action, or who haa 

claimed to be entitled to relief in this action, 

regardless of whether auch relief haa been awarded, 

must forfeit, releaae, diacharga or waive his rights 



and claima to recover injunctive relief and monetary 

damages in thia action or in a later appeal aa a 

condition of receiving aeverance pay from defendant 

Railroads or any of them. 

Finally the Court finds that a l l claims which the 

plaintiff claaa, or any member of the plaintiff claaa, war 

entitled to aaaert and recover upon in this action, are merged 

into the Courts judgmenta and that thoae judgments ahall bar 

any auch future claims. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that a 

joint and several judgment ia entered in favor of thoae 

membera of the of the plaintiff claaa who are ahown in 

Exhlbita A and B hereto, and againat defendants SSW and UTU, 

in the total amount of $ 5,514,607.79 for back wage damagea, 

pool cabooaa allowance damagea and prejudgment intereat, a l l 

to be diatributed aa previoualy deacribed herein, 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 

injunctive relief previoualy ordered herein shall continue to 

be ifl^lemented. 

IT IS PURTHBR ORDERED, ADJUDGED AMD OBCRBBO that 

additional prejudgment intereat ahall accrue to the date of 

this judgment on the pool cabooaa damagea ahovn on Exhibit B, 



!! 

and defendants SSW and UTU shall be jointly and aeverally 

liable for auch additional accrued intereat. 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that a 

joint and aeverel judgment ia ent red in favor of the 

plaintiffa who are ahown on Exhibi .s A and B hereto, and 

against defendanta SSW and UTU, for a l l reimburaable coats and 

expenses incurred in prosecuting thia action. 

XT IS FURTHER ORDERED, ADJUDGED AND DECREED that 

judgment ia entered againat defendant SPT to the extent that 

defendant SSW is unable to pay and aatiafy any of the money 

judgments entered againat the SSW, or any part of thoae 

judgmenta, in which caae plaintiffa may recover from defendant 

SPT the remaining amounta for which defendant SSW ia liable 

but cannot pay or aatisfy. 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 

issue Of whether these plaintiffa ahown in Exhlbita A and B 

ahould be granted judgment for their attorney fuea ia reaerved 

for deciaion; and if the Court finda auch judgment ahould be 

granted, then, the Court shall determine plaintiffs attorneys 

fees and grant judgment for the oame upon a later hearing. 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that 

judgment is entered in favor of defendants SSW, SPT and UTU, 

10 
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and against a l l claaa members who are not shown on Exhlbita A 

and B hereto. 

IT IS FURTHER ORDERED, ADJUDGED AMD DECREED that 

except aa to thoae claima on which judgment haa been entered 

in favor of thoae cleaa membera ahown on Exhlbita A and B 

hereto, judgment is entered in favor of defendanta SSW, SPT 

and UTU on the claims of the plaintiff class. 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that 

judgment is entered in favor of defendant SPC and againat all 

membera of the plaintiff claaa. 

IT IS FINALLY ORDERED, ADJUDGED AND DECREED that 

thia judgment shall operate aa a final judgment under Rule 54 

of the Federal Rulea of Civil Procedure, and that there ia no 

just reaaon for delaying the entry of thia judgment. 

Accordingly, the Court expreasly directa the entry of judgment 

aa aet forth above. 

11 



APPROVED BY: 

WOODARD, BLAYLOCK, HERNANDEZ, 
PILGREEN tt ROTH 

By: 
tee U. Woodard, ldSd3<— 
Attomaya for P l a i n t i f f a 

APPBCK/ED AS TO FOIM CMLY, NOT SUB8IMCE: 
SOUTHERN PACIFIC TRANSPORTATIOH CO. 

By: 
Robert S. Bogaaon 
Attorney for Defendant SSW 
(APPROVED AS TO FOIM ONLY) 

APPRT/H) AS TO F(»M ONLY, NOT SUBSTMCE: 
UNITED TRANSPORTATION UNION 

Pamla ^ . Walter 
Norton N. Newborn 
Attorneya for Defendant UTU 
(APPBCVED AS TO FQR( OHLY) 
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FILEO 
U.S^OISTRICT COURT 

XM T O UMXTBD STUTlg DZBTRZCT CO61M?'^''^^ ^' 'ANSAS 
FOR Z D OZBTRZCT OF KANSAS ]^ 2 lli PN '93 

JIRRY V. VOUQCAir, at a l . . 

Plaintiffs, 

VWZTIS TRAVSVORTATZOV OVZOM, at a l . , 

Defendants. 

RALPMLOfLOACH 

C m L ACTZOV 
vo. S9-€02S-FOT 

EWTCRED OR THE OOCKET 

any %xa OKPEB 

This matter ia before the court on the plaintiffa action for 

approval of aattlement. Doc. 488. Thia claaa action breach cf 

contract/breach of duty of fair representation suit has proceeded 

through t r i a l and lengthy post-trial proceedings. Final judgment 

has been entered in favor of certain membera of tha plaintiff class 

and againat the defendanta. Noticea of appeal hava been filed by 

All partiea. 

Rule 23 of the Federal Rules of Civil Procedure provides, "A 

class action shall not ba dismissed or. compromised without the 

approval of the court, and notice of tha proposad dismissal or 

compromiae ahall ba given to a l l membera of the elass in such 

manner as the court directs." The court finds that proper notice 

by mail vas provided to all claas members. 

The notice detailed the prior proceedings, the relief ordered 

by this court, and tha pending appeals before the Tenth circuit 

court of Appeals. The notice adequately described the terms of the 



•attlaaant. Tha notice advised tha class maabars of tha data and 

Location of tha hearing, of their rights to appear and speak for or 

against the propoaed settlement, and their rights i f the court 

approvea the settlement. 

The parties have submitted the proposed settlement to the 

court. The terms of the proposed settlement are generally as 

followa. Tha seniority raliaf ordered by the court in its 

praliminary injunction and final judgment shall continue In affect. 

The defendants shall pay the sum of $3,000,000 to be distributsd to 

the class members previously awarded monetary relief. The 

$3,000,000 proceeds shall first be applied to the payment of coats 

and expenaea in the amount of $178,000 and to attomey fees in the 

amount of $700,000. The remaining $2,122,000 will be distributed 

r . a pro rata basis to those claaa members who were granted 

monetary relief by the court. 

The court held a hearing on December 3, 1993. The court heard 

the statements of counsel for a l l the parties regarding the terms 

of the settlement proposal and their competing views on the 

li)celihood of success in the pending appeals before the Tenth 

Circuit. counsel for-the plaintiffa disclosed the results of a 

claas vote on the aattlement. The 1983 hires voted to approve tho 

settlement by a margin of 3 to 1. The 1982 hires voted to approve 

the settlement by a margin of 2 to 1. The class members vho have 

been avarded no relief by the court (and are to receive no relief 

in the aattlement) voted againat the aattlement. The court invited 

comments from.^ffected c^ass members and spectators. 

2 



Sevan parsons spoke at tha hearing (six class members and one 

spouse of a class member). Class member Lynn Svonger stated that 

he had fev objections to the settlement; his primary concsm vas 

tha protection of seniority rights previously granted. This aatter 

vas discussed in open court by counsel, the court, and Mr. Swonger. 

I t vas decided that the vording of the settlement agreement vas 

adequate to protect the seniority rights previously in effect 

pursuant to agreement of the parties and/or previously granted in 

tha court's judgaent. 

The objections to the propossd ssttlement voiced by other 

claas members fall into two general categories: (1) objections by 

former Eldon, Missouri employees as to their failure to be rehired 

by the railroads; and (2) objections by employees vho dssire to 

have their seniority rights at the location of their choice. The 

court has considered and rejected these objections at nuaarous 

other times during tha lengthy course of this litigation. The 

objections do not present the court with any reason to find the 

proposed settlement to be unfair. 

The court finds that the amount being offered in compromise of 

this litiga\;ion ia raa«on"̂ l«--. Ths $3 million sattlaaant figure 

represents a discount from the approximately $5.5 million judgaent, 

yet s t i l l represents a substantial sum of money. The seniority 

relief contained in the settlement proposal is idsntical to that 

ordered by the court. Tha court has considered and rejected other 

forms of seniority relief during the course of this action. The 

court reiterates its visv that no plaintiff ia entitled to a job at 



tha looation of his eboiea. The seniority provisions are 

reasonable and equitable. 

The settlement of this matter v i l l eliminate the uncertainty 

inherent in the appeal from this court's judgment. The Tenth 

c i r c u i t ' s decision in Xmilnaaa V. Dnited Food and Comareial 

WflrKagg intBrnitiflnal Vnim. 992 p.2d i48o (loth cir. 1993) casts 
significant doubt on the court's ability to assess attomey fees 

against the defendants.~ 'Plaintiffs' eounsel shall receive a fee 

from tha sattlamant proceeds. 

This matter has been tried, injunctive and monetary relief 

have been ordered, and appeals have been taken. The likelihood of 

succees on appeal for thoae elass members vho rseeived no relief ia 

lov. This court does not believe that the appeal to the Tenth 

Circuit vould result in additional relief — monetary or aaniority 

— being awarded to the class. While the parties do disagree on 

the likelihood of reversal, a significant jurisdictional issus is 

involved in the pending appeals. Counsel for the plaintiff claas 

recommend the proposad settlaaant and have agraad to a sigr;ificant 

reduction in attomey fees in order to facilitate settlement. No 

undue benefit is eonferrad, on./the namedLplaintiffs at the expense, 

of the unnamed class members. In fact, the named plaintiffa will 

not a l l receive relief under the aattlement. Class counssl hava 

adequately represented the interests of the claas aeabers 

throughout the entire course of proceedings, including settlement 

negotiationa. The court shall approve the proposed settlement in 

its entirety. 



ZT IB BY TO OOOBC THRBFORI CBOHIO that plaintiffs' motion 

for approval of sattlamant (Doc. 488) is hereby granted. 

Counsel for tha plaintiffs shall submit tha appropriate 

journal entry vithin thirty (30) ̂ s from the date of this order. 

At Wichita, Kansas, this / ̂  day of . 

8. Thais Fr Ax G! 
Unitad States District Judge 
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PIUO 
OtlTMCTOPliUiut 

IN THE UNITED STATES DISTiaCT COURT 

FOR HiE DISTRICT OF ICANSAS julf^ 3 08 PH *97 

JERRY W. VOLKMAN. slil, ^^S-.mun 

FlaiotiflĜ  
Cass No. 13-6025-FOT tstiX^tLit.. 

•Ill 3 IMQ 
UNTIED TRANSPORTATION cUL ^ 
UNION, at al LEGAL 

Deftodants. 

MEMORANDUM AND ORDER 

NOW en this Ab dvfot(jlMl. 1997, thUmattsrUbsfoia tha Court fer tha entry of 

an Order relating to the specific nilingi of this Court for tba sanioiity pUcaniaot ofthe "off-line" 

PlaintilB in thU action. TTie "off-line" Maintift «pp«r , and through ooe of thair at^ 

record. Bmce R Stohre; the Defendants, St Louis Southwestern Rsilroad Company ("SSW"). 

Southern Pacific Truisportstion Company (TSm "d Southern Pacific Company CSP^ sppear 

by and through its atton»y of record. MiA L. Bennatt. Jr.; and 4^ 

Union r*UTU^ appean by and through itt attomay of record. Norton N. Newbom. 

After reviewing itt Opinion and Oitlar of September 14.1919. 

filed July 24.1991. tha Opink» of tha United sutes Court of Appaato Ibr tha T a ^ 

January 10. 1996. thu Court's Mamor«idum and Order of March 19. 1997 aod this Court's 

Mcmxandum and Orfar of May 16.1997, the Court finds that this Court hu 

the offline Plaintift should ba granted iiiunctiva 

•t-
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the Ddtediat SSW's tanniDib 00 tha Tbcumeaii Bas aad that thats (brnar R ^ 

conductor sad brikemaa prior rigbtt at SSW's tsnninab should bs spseificiDy sat 

Aooort&igly, ths Court finds thit irijunctiva rafief pcn̂ ng final judgniatt d 

entered and that the Defendants SSW, SPT. SP aad UTU shaD comply and act ia accordance with 

each of ths fi>Uowing paragrephs: 

t. The Deftndantt UTU and SSW Qodû ng any entity operating tba SSW now or in 

tha fiilura) daO grant and ooofir prior rigltts 19M the off-line Plaintifb. at ^ 

first SSW anploymeat u set fiMth in Exhibit "A" attached hereto. Tbaaa off-Una Plaiatifi shall 

brakaman's and conductor's seniority and be given priority and rdative standing rigbtt in 

the same manner u the former Rock Island employees who were previously granted prior rigbtt at 

the SSW Pratt and Dalhart terminals. Tbe prior righttofthese "off-line" Plaintiffii and thmr rdative 

standing among themsehres and tha other former Rock Island ecqrioyaas aad the other SSW 

employees shall be based upon their Rock Island brakeman seniority dates. The rdative standing 

among themseKes and the other SSW employees and the order of thdr prior rigfatt is u is specified 

in the attached Exhibit "A" 

2. The prior rigbtt grnttd to ths off-line PlaintifiSi shall be considered to have the same 

status as if provided for by aa unpiamanring agreement negotiated under ths March 4. 1980 

Apaaneot I1IM[ thaaa prior riglis are subject to nK>dification through fiiture coOsctivebar|au^ 

the same as ars prior ri^gnrntad undar exisdng labor contractt between the Defendantt SSW and 

UTU. 



3. Ai9 disputss rifvdii«Plaiittift prior rigfatt aad sooiorily ShaD bshaadM 

SSW and UTU tteough ths grisvanoe and aibitrttioa pcocaduraa naadatsd by tte 

and/or tha Intenttte Conmerce Act/Surfeos Traasportation Act 

4. Tha Defendantt UTU and SSW shaU immadiately implement the prior rigbtt and 

seniority spedfiad herda. The seniority roster shall ba updated to refisct the seniority u specified 

inthaattadwdE]dAit"A". Such seniority changes shaU be made to ths attached seniority roster of 

January 1. 1996 and on any other appropriate seniority rosters. infJwding but not limttad to, any 

separate prior rigbtt seniority rosters at the terminals of Dalhart aad Pratt Furtharmora. this Order 

providing for theae seniority rigbtt shall be incorporated iato the final judgment harainafUr entered 

by tbe Court. 

.p "ftair FraidcG. Thets 
United States District Court Judge 

APPROVED BY 

iRStolSi(PK000»f2) 
One of the Attorneys for (MFliae Plaintiib 

APPROVED AS TO Y. NOT SUBSTANCE. 

Attorney for Ddtedaat Unitsd Transportation Union 
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APPROVED AS TO FORM ONLY, NOT SUBSTANCE 

'• 4t,. , 
^ P l l Mark L. Bennett. Jr.. 

Attorney for Defendantt St Louis Soudiwestem Railroad Company (SSW); 
South Pacific Transportation Company (SPT) and Southern Pacific company (SP) 

mm 
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SSW TRAINMAN SENIORir' ROSTER - JANUARY 1. 1996 
tM Anwndad far Court Orctor 

CONDUCTOR BRAKEMEN YARDMEN 
OEMORITY aEMORITY SEMORtTY PRIOR FORMER Rl aEMORITY DATEB 

CODE OATE DATE DATE RKrHTB CONDUCTOR BRAKEMEN VMOMKN 

aaz iMSaiiMn. T E. oamao oaoeso osamop ovianr4 oyirMs 
aa3 Neyar, L E osoaao mamoHc OMDM 

oooeao osoeaoKC 0MBM8 
aaa MMOIIWI sr.. R. L. <camm oaoeao oaoeaoKC eanaaa 
aee aipiin, a. o. 08K2«BO oaoeaoKC o«fiafBr 
aar Bns. J. J. F oaoeaD oam^KC owtoiBr 
aaaHwvay.O.D. A oaoeao aaraeaoKC ommr 
aaa cmm. a. E. OTiOeBS 03CMM0 oaoeaoKC matm 
aTo RM*. T. a. OriMBS oaoMO oaraeaoKC OMMMB 
S71 E S H . W . F . oaoeao osnaaoKC OVUM 
a n HMter, R. w. oaoeao l̂aaeBOKC oaniMa 
873 Fly, R. D. or/o«B3 mamn iioeaoKC oamisa 
874 PMy. R. J. OTttMBS mama avzeaoKC loorM 
879 BMW. y T. 07iO«BS coamo mQmoKC taavTo 
aTO RMISI^II. C. 0. oamao mamo tnamof oeoarrs 
677 CtHmna. H. E. 0aQ4M0 m/um mn^moD ovi2rrs 
078 H d M . R. D. mmo oaavaop aviofr4 
are KMI. B. L osoeao mamo oaaAmoD oaoeso 

? OMMao osoeBO aaaaaoo OMeBO 0»2«B0 
aaf KOTnon. C. N. oaoeao IW24M0 OMMOD oaoeao oaoeao 
eazHviJ.A. osneao taamo oaaeaiD twaeao 
ees IKwww. K. R. OV34aO mamo mami. o OWMBO 

Tlw foBoweia tafUHV RVHsilnalDn, EMon OTtf OS^kw tttt i« »*«d and Briar fWOid al DAirt and Praa a« lunlor a aw pr 
r |B^ oonAiolor%afc«rrMn at M r rv b ^ ^ ^ ^ ^ a . ^ ^ ^ M fl^M. t t ^ ^ •VfiwiB' t̂ «w* w n wiw priof rti^NlB lHmlnili( ̂ ^̂ ^ fwA ̂ MVi î hir 

MirdMM lenSwlBr nw Rl rasCm. 

aa4 Ward. L D. vsnuaa 0»2«BO oaamo p OMBfBZ oaoom 
aas OflrS.^. L D. ranem mamo oaamo p osmisT 
asaE«r«ne.j. oanmo mamo oaamo p loorm oamisr 
aar aiy. J . N. m/uiao oaamo oaamo p lonMBi garDrar 
aaa Hubbŵ . E. W. oanmo oneao oaamo p lotaaas oanssr 

PIMIII, A. V. taama oacMao oaamop oarxMB 
aao Row. J. H. taamo mamo oaamo p %vzm oioaisa 
aet 8«dMr, D. 0. mamt ma4mo oaamo p iini/aa 01/31/9B 
a n Hay. J. A. OSQMO mamo oaamop ii/iaaa 01/31AB 
aas Rin. H A 0SQ4m0 mamo oaa4iaoo 0«D1«i 
MM UIK4). J . C . tna4iao mamo oaamo p iifieaa 04neBa 
eas Uo«y. J. E. mama oaamo oaamo p i i / i am oaovsa 

m FXHMT'AT 



SSW TRAINMAN SENIORITY ROSTER - JANUARY 1, 1996 
A* Amandad Par Court Ordar 

CONDUCTOR BRAKEMEN YARDMEN 
BENnRITY BENnRITY 8EM0RITY PRIOR FORMER Rt SENKWrr DATEB 

llftMC CODE OATE OATE OATE RIGHTS CONDUCTOR BRAKEMEN YARDMEN 

aaaOtanrnyw.Jr.MC. oatimo oaamo oarnaop imam amam 
ear Eevwe./F. oaamo oaamo oaa4«DO ouarm anma 

MUMWB( R. mamo oaamo 0aO4«0D Oa/30M8 OUIMO 
aaa MM*, L. W. oaamo oaamo 09a4M0D OMMMa OBor/aa 
TOO a t W w w i . J . M. oaamo oaamo 03a4«0D oaNMMa oanam 
701 Chtaiar. H. D. oaamo oaamo toamoo ovivm oa«M4 
702KalM.J. T. mamo oaamo oaamoD oartdiaa i2naia4 
709 aataman, G. E. mamo oamm aaamoo oanflMB oytaas 
704 Colan. P. D oaamo oaamo aaamoD oanaiBS aanms 
708 Hadw, R E. oaamo oaamo oaamo 0 080067 osioa«s 
m a Bnmw. P. 0. oaamo oaamo 0 9 0 * 7 ^ 0 oam^i oanam 
707 VMomn. J . W. oaamo oaamo 09O4M0D otntm oantm 
70a cehaey, F. A. oaamo oaamo 03»4«0 0 0904/71 07X»I«S 
7aa OaHWd. R. L oaamo oaamo aaamoo 04/2^ 03/ir«8 
710 adwaUw. O. A. oaamo oaamo aaamoo 04/22rro oa/iM6 
711 Baaha,R.A. oaamo oaamo oaamo D 04a2rro 03/iam 
712 Backar. 8. L oaamo oaamo 0a/2«B0D 0402/70 04̂ 9188 
713 KalM, J . L. oaamo oanmo Oy2«B0D 04/22/70 06/3aM 
714 Brawn, K. W. oaamo oaamo oaa4MOP 04Q4«r 08MXWB8 
715 Moora. R. L oaamo oaamo 09a4«0P 04os«r ouoma 
n a Coopar, J . c . F oaamo oaamo 09O4«0D mnrm osmm 
n r Munay. P. H. oaamo oaamo OVa4»0D tamm oanam 
n a BaMn. L B. V uioBiaz uiosm utosmzp omano oa/ii/aa 
n a ScoM. L E. V 12rS1«2 iaot/B2 12O1/B2 0 08108/72 12/20(88 
r20 SpaulSno. J 0. V 0»01iB3 0S01«3 aammp 0807/73 08/23188 
r21 Woalay. 0. G. V OSNH/BS oaioiim oan^map mnsrn oa/isaa 
r22 Conina. R. A. V osm/Bs 0301/63 aatoi/B9 0 08/2SM8 
773 D—ten. B A. awis«s 09/1SM3 osnsm p 04/20/74 0400/74 
724 BwiHardl. N 0. x-v oanma oy i6«3 03/16«3P 08/13/74 08/13/70 
729 MaMarano. D N. V otTKOiaa 07Mn/63 ornaim o 11/18/72 
726 OonahtM. W E. x-v 07ioam oinaioa oTimim p 09/10/73 
727 Lynn. M R. V oTiaam 07/03183 or A3/63 D oMma 
726 Moloy, L. 0 oTioan OTioana OTioaim p oomm omsna 
729 Ruiz. Jr.. U. V oTioam atmioa OTiaamo 08/22/78 
730 Vamon. Jr.. O. R. V OTioaiao OTKOim OTKOm D 06/23/78 09/2S/7B 
731 Kickhaalar. O. 0. x-v oTioaim oTtoaim OTioaim p omsna 
732 Luddan. R. D. V oTioaim OTioaim or/03/63 P omsna 

« 
• 

733 Oanmlaa, 8. L V OTioaim OTioaim OTKOimD 04/06/78 
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aREND»< J C O U N C I L 
brenu* counctOkulakrock com 

VIA tEDEX 

K U T A K R O C K 

T H E O M A H A S U I L O I N a 

l e S O F A R N A M S T R E E T 

O M A H A . N E B R A S K A e S 1 0 2 - 2 1 

4 0 2 - 3 4 « - S 0 0 0 

F A C S I M I L E 4 0 2 - 3 4 6 - 1 1 4 8 

h t t p : / / w w w . k u t a k r o o k o o m 

April 27, 1999 

Secretary 
Surface Transportation Board 
Attention: Joseph Levin 
1925 K Street. N.W. 
Washington, D.C. 20423-0001 

A T L A N T A 

o c N v a n 
KANaA* CITV 
UTTLB l»OC« 
MBwr vor*K 
NcwroMT aaACH 
OKLAHOMA CITY 
PH9CNIM 
mTTaBUMOH 
WAaMINOTON 

Offica ot »" 

APR 28 1999 
Part ot 

puMic Bseord 

Re: Finance Docket No. 32760 - Sub No. 33 
In the Matter of: Union Pacific Corporation, Union Pacific Railroad Company 
and Missouri Pacific Railroad Company - Control and Merger - Southern Pacific 
Rail Corporation, Southem Pacific Transportation C ^muaiiy, St. Louis 
Southwestem Railroad Company, SPCSL Corp. and The Denver and Rio Grande 
Railroad Company 

Dear Mr. Levin: 

Enclosed please find the original and 11 copies of Union Pacific Railroad Company's 
Opposition To Petitioners' Motion For Stay, along with the original and 11 copies of the 
Declaration of John M. Raaz for filing in the above-referenced matter. Also enclosed are three 
(3) copies ofthe Motion for Stay on 3.5 inch floppies in WordPerfect 5,1 format. 

.'̂  If you should have any questions or require further documentation, please do not hesitate 
to call me. 

Very tmly yours. 

lat 

Enclosures 

01184W1,01 



APR 2 B 1999 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (Sub-No. 33) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, 

SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO G R A N D L WESTERN RAILROAD COMPANY 

(Arbitration Re .'iew) 

UNION PACIFIC RAILROAD COMPANY'S 
OPPOSITION TO PETITIONERS' MOTION FOR STAY 

Brenda J. Council 
Kutak Rock 
The Omaha Building 
1650 Famam Street 
Omaha, Nebraska 68102 
(402) 346-6000 

Attomey for Union Pacific Railroad 
Company 
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UNION PACIFIC RAILROAD COMPANY'S 
OPPOSITION TO PETITIONERS' REQUEST FOR STAY 

Union Pacific Raihoad Company ("Union Pacific") hereby opposes the Motion for Stay 

of implementation of an arbitration accision filed by Lyn Swonger and James Spaulding, on 

behalf of tliemselves and all others similarly situated ("Petitioners"), on April 20, 1999. The 

Petitioners' request for stay is wholly lacking in merit and, therefore, should be denied. 

I. 
INTRODUCTION 

This matter involves the implementation of the coordination of operations and 

workforces of Union Pacific and its affiliates, and Southem Pacific Transportation Company 

("Southem Pacific") and its affiliates, including the St. Louis Southwestem Railway ("SSW"), at 

the Salina, Kansas, hub in connection with the merger of those two railroads, which was 

approved by the Surface Transportation Board ("Board"). Union Pacific Corp. - Control and 

Merger Southem Pacific Transportation Cr.. STB Finance Docket No. 32760 No. 44 (served 

August 12, 1996). The coordination is being implemented pursuant to the New York Dock 

implementing agreement imposed by Arbitrator William E. Fredenberger, Jr., in his decision 

issued on March 25, 1999 ("Frede.iberger / ward"). 

The agreement imposed by Arbitrator Fredenberger is the agreement that Union Pacific 

and the United Transportation Union ("UTU") tentatively agreed upon following negotiations 

conducted under Article I, Section 4 of New York Dock. With respect to seniority integration, 

the parties had agreed that dovetailing employees into the new roster using the <?ate of hire on tlie 

property where the employee was last hired, would provide for a fair and equitable arrangement 

of forces. However, the UTU Associate General Chairman representing the former SSW 

01-18475401 



employees refused to initial the tentative agreement because of objections to the seniority 

integration methodology voiced by former Rock Island employees. After being advised that the 

tentative agreemen: could not be submitted for ratification without the approval of all of the 

affected General Chairmen, Union Pacific invoked arbitration under Article I, Section 4 of New 

York Dock. 

Article VI.A. of the implementing agreement imposed by the Fredenberger Award 

required Union Pacific to give at least thirty (30) days' written notice to the UTU of its intent to 

implement the agreement. Accordingly, Union Pacific served the UTU with written notice on 

March 29, 1999, of its intent to implement the agreement on May 1, 1999. The Petitioners have 

moved to stay implementation ofthe Fredenberger Award pending resolution of their petition for 

review, which was filed on April 13,1999. The Petitioners' request for a stay should be denied 

because they have failed to present a "substantial case on the merits" with some likelihood of 

success in their petition for review. Sfifi Washington Metropolitan Area Transit Commis.sion v. 

Holiday Tours. Inc.. 559 F.2d 841, 843 (D.C. Cir. 1977). 

II. 
ARGUMENT 

Stays are extraordinary remedies, v/hich arc rarely granted. Consolidated Rail Corp. -

Abandonment. 1995 ICC LEXIS 264, *26 (served Oct. 5, 1995); Schneider Transport. Inc.. -

Petition for Exemption. 1995 ICC LEXIS 141, *15 (served June 14, 1995). In order to obtain a 

stay, the burden is on the movant to establish: 

(i) that there is a strong likelihooĉ  ihat the movant will prevail on the merits; (2) 
that the movant will suffer irreparable harm in the absence of a stay; (3) that other 
interested parties will not be substantially harmed; and (4) that the pubhc interest 
supports the granting of the stay. 

01-184754.01 



CSX Corp. - Control - Chessie Sys.. Inc.. 1996 ICC LEXIS 1, *5-6 (served Jan. 4, 1996) (citing 

Holiday Tours. 559 F. 2d 841) (citations omitted).' Petitioners have failed to meet their burden 

of establishing that a stay of the im, ementation of the Salina hub is appropriate under the 

recognized equitable criteria 

A. THERE IS NO LIKELIHOOD THAT PETITIONERS WILL SUCCEED ON 
THE MERITS OF THEIR PETITION FOR REVIEW 

"It is now firmly established that . . .arbitrators acting pursuant to authority delegated to 

them under New York Dock may override provisions of collective bargaining agreements when 

an override is necessary for the realization of the public benefits of approved transactions." 

Union Pacific Corp. - Control & .Merger - Southem PacificTransp. Co.. STB Finance Docket 

No. 32760 (Sub - No. 22) (served June 26, 1997), slip op. at 4, citinfi. Dispatchers. 499 U.S. 117; 

Railwav Labor Executives' Ass'n v. United States. 987 F.2d 806 (D.C. Cir. 1993); Amedcan 

Train Dispatchers Association v. I.C.C. 26 F.3d 1157 (D.C. Cir. 1994); United Transportation 

Union v. Surface Transportation Board. 108 F.3d 1425 (D.C. Cir. 1997). Seniority provisions 

"have consistently been modified in the past" in consolidations, and almost all consolidations 

require scope and seniority changes in order to effectuate the purpose of the transaction." CSXT 

Corp. Control -Chessie System Inc., & Seaboard C L . Industries, Inc.. Finance Docket No. 

28905 (Sub-No. 27) (served Dec. 7, 1995), slip op. at 15, affd sub nom.. UTU v. STB, infia-

.Consequently, seniority provisions have not been held to be "rights, privileges, or benefits" 

protected by Article 1, Section 2 of New York Dock. Id. 

The Petitioners are contending that Arbitrator Fredenberger did not have the authority to 

modify their seniority because the modification was not "necessary" to carry out the transaction. 

SfiSUdSfl Qmml, 1995 ICC L E X I S 264 at »: l; .Schneif.-r Tran.sport. 1995 ICC LEXIS 141 at '4; New F.nglanH 
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The question of whether a change is necessary to effect a public benefit of the transaction is one 

of fact. Under the Board's I ace Curtain standard of review, such findings by an arbitrator arc 

not subject to review unless an egregious error has been committed. Sfifi CSX Corp.. slip op.; 

UTU V. STB. 108 F.3d 1425. The Petitioners bear a heavy burden in attempting to establish that 

Arbitrator Fredenberger's approval of the parties' agreed-upon method of seniority integration 

was egregious error. Union Pacific submits that the Petitioners cannot meet this burden. 

The Petitioners claim that there was no basis in the record for the arbitrator's 

determination with respect to the necessity of modifying the pre-merger seniority provisions to 

implement the hub operations at Salina. This claim completely ignores the fact that Union 

Pacific's Operating Plan, which was approved as part of the merger, was a part ofthe arbitration 

record. The Operating Plan specifically proposed the creation of "hub and spoke" operations at 

numerous locations, including Salina, and the placement of all employees in each new 

consolidated hub under a single collective bargaining agreement Arbitrator Fredenberger found 

that "successful implementation ofthe 'hub and spoke' operations at Salina is an obvious public 

transportation benefit and that considerations of efficiency of that operation warrant the 

modification and elimination of existing seniority rights as set forth in the proposed 

implementing agreement." Fredenberger Award at 5. 

Arbitrator Fredenberger also based his necessity determination on his review of prior 

arbitration awards involving the implementation of hub operations at other locations on Union 

Pacific. Specifically, Arbitrator Fredenberger relied on the awards issued by Arbitrator James E. 

Yost in UTU and Union Pacific Railroad Companv. April 14, 1997, which involved the creation 

ofthe Denver and Salt Lake City hubs. Arbitrator Yost found that the seniority modifications 

in the implementing agreements weie "necessary to effect the STB's approved consolidation and 

Central R.R. Acquisition & Operaline Exemption. 1994 ICC LEXIS 280, •1-4 (served Dec. 22, 1994). 
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yield enhanced efficiency in operations benefiting the general public and the employees of the 

merged operations." As Arbitrator Fredenberger duly noted, the Board sustained Arbitrator 

Yost's finding of necessity with respect to the seniority modifications when it declined to review 

same. Union Pacific/Southern Pacific, ahp np at 4 

It is well established that Article I, Section 4 does not require any particular seniority 

integration methodology, and grants the parties through negotiation and, if necessary, the 

arbitrator the discretion to fashion the appropriate methodology for a particular case. Sfifi ATDA 

V. I.C.C, 26 F. 3d at 1163; Norfolk & Westem Rv. New York. Chicago & St. Louis R R -

Merger. Etc.. Finance Docket No. 21510 (Sub-No. 3), slip op. at 5 (served Dec. 18, 1998). Theie 

is nothing inherently unfair about the methodology adopted here. In fact, the Petitioners agree 

that the date of hire, dovetail seniority integration methodology negotiated by the parties and 

adopted by the arbitrator is a fair method of con.solidaiing the forces at Salina. Petition for 

Review at 12. What the Petitioners contest is the tact that the date of hire used for former Rock 

Island e'-7ployees is their SSW hire date rather than their earlier date of hire on the Rock Island. 

As will be addressed more fully in Union Pacific's reply to the petition for review, the 

Petitioners are attempting to secure through this proceeding the type of seniority rights which 

were expressly denied them in the referenced court proceeding, i.e., "carry over" seniority. See 

Vplkmai] V, UTU. et al., 73 F.3d 1047 (lOth Cir. 1996), decision following -emand. 962 F. Supp. 

1364, (D. Kan. 1997). Instead, the Petitioners were granted prior rights at certain points. As 

Arbitrator Fredenberger aptly noted, the court's decision specifically provided that those prior 

rights were subject to modification through future collective bargaining. Award at 7; Voikman. 

Since Arbitrator Fredenberger adopted the seniority modifications that had been negotiated by 
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the partiet., he acted consistent with the couit order and w .'11 within his authority in determining 

that it was necessary to eliminate those prior rights. 

B. THE PETITIONERS HAVE NOT DEMONSTRATED THAT THEY WILL BE 
IRREPARABLY HARMED 

Contrary to the bare assertion in the motion for stay, implementation of the Salina hub 

will not result in irreparable harm to the Petitioners. Railroad mergers inevitably "result in . . . 

extensive transfers, involving expense to transferred employees." United States v. Lowden. 308 

U. S. 225, 233 (1939). S££_alSQ Norfolk & Westem R. Co. v. Train Dispatchers. 499 U. S. 117, 

132-33 (1991). Relocations are a necessary element of a railroad merger like the Union 

Pacific/Southern Pacific. Any adverse impact on Petitioners fi-om the movement of the terminal 

from Pratt, Kansas, to Herington, Kansas, is economic in nature. Loss that is compensable in 

economic terms does not constitute irreparable harm: 

The key word in this consideration is irreparable. Mere ir\juries. however 
substantial, in terms of monev. time and energy necessarily expended in the 
absence of a stay, are not enough. The possibility that adequate compensatory or 
other corrective relief will be available at a later date, in the ordinary course of 
litigation, weighs heavily against a claim of irreparable injury. 

Virginia Petroleum Jobbers Ass'n. v. FPC 259 F.2d 921,925 (D.C. Cir. 1958) (emphasis 

added); Cflntail at *21 (quoting Virginia Petroleum .̂ Moreover, injury that is compensated by 

labor protective benefits is not irreparable. Sfifi CSX Cotp. at * 11; New England Central R.R. -

Acquisition & Operation Exemption, 1994 ICC LEXIS 274, **9-10 (Dec. 30, 1994) 

The implementing agreement imposed by the Fredenberger Award provides for the 

payment of relocation benefits to any employee who either volunteers or is forced to relocate to 

Herington. Raaz Decl., ̂ 10. It is to be noted that 28 employees volunteered to relocate from 

Pratt to Herington as early as November, 1998, and that no employees have been forced to 
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relocate to Herington. Id Thus, the Petitioners cannot maintain that they will be irreparably 

harmed by the implementation of the Fredenberger Award. 

C. UNION PACIFIC WILL SUFFER IRREPARABLE 
HARM If A STAY IS JSSUED 

The Petitioners also bear the burden of showing that Union Pacific will not be harmed if a 

stay is issued. They have failed to do so here. To the contrary. Union Pacific will 

unquestionably be harmed by the issuance of a stay. Union Pacific is losing the cost savin/js the 

Board recognized in approving the merger every day that the coordination of the Salina hub 

operations is delayed. Those cost savings can never be recovered. £f. Union Pacific Corp. -

Request for Informal Op. - Voting Tmst Agreement. 1995 ICC LEXIS 1, * (served Jan. 6. 1995) 

(stay would harm respondent by "delay[ing] the potential realization of the economic benefits 

stemming fi-om" the proposed transaction); New England Central. 1994 ICC LEXIS 280 at * 

(same); Wheeling Acquisition Corp. - Acquisition & Op. Exemption. 1990 ICC LEXIS 153 at 

*7-8 (stay would harm carrier by unnecess arily delaying commencement of transaction). 

In addition to the fact that Union Pacific will not realize the cost savings associated with 

the coordination, it has incurred considerable expense in preparation for the coordination. Union 

Pacific is paying the lodging costs for engineers who relinquished their leases in Pratt in 

anticipation of relocation to Herington. Raaz Decl., H 6. Computer programming changes are in 

progress, the training for many of the employees involved in this coordination has been 

completed, and tiain schedules are being adjusted to coincide with the May 1, implementation. 

There can be no doubt that Union Pacific and other affected employees will suffer substantial 

harm if a stay is granted. 
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D. THF PUBLIC INTEREST IS NQT SERVED BY A STAY 

The Petitioners have failed to demonstrate that the public interest will be served by the 

grant of their request for a stay. Arbitrator Fredenberger found that "successful implementation 

of the 'hub and spoke' operations at Salina is an obvious public transportation benefit and that 

considerations of efficiency warrant the modification and elimination of existing seniority 

rights. ' Fredenberger Award at 5. Increased efficiencies result in reduced rates and improved 

service for the public. Sfifi CSX Corp.. i u ^ at *12. The issuance of a stay would only delay the 

public transportation benefits that the coordination will produce. Accordingly, the public interest 

would not be served, but would be injured, by the requested stay. Sfifi Conrail. infra at *25-26 

(denying petition for stay where delaying proposed transaction, which would preserve rail 

service, was not in the public interest); Wheeling, infia at * 8 (public interest would not be 

served by stay where carriers and employees had made "costly decisions" in preparation fcr 

start-up of transaction, and shippers would be harmed by delay). 

III. 
CONCLUSION 

For the foregoing reasons, the Petitioners' motion for a stay of implementation cf the 

Fredenberger Award should be denied. 

Respectfully submitted. 

Dated: April 26, 1999 
Brenda J. Codi/fcil 
Kutak Rock 
The Omahia Building 
1650 Famam Street 
Omaha, Nebraska 63102 
(402) 346-6000 
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CERTinCATE OF SERVICE 

I hereby certify that copies of Union Pacific's Opposition to Petitioners' Motion For Stay 

were served this 26'̂  day of April by first-class mail, postage prepaid, upon the following: 

M. B. Futhey, Jr. Don L. Hollis 
Vice President, UTU Assoc. General Chairman, UTU 
7610 Stout Road 13247 CR 4122 
Gcrmantown, TN 38138 Lindale, TX 75771 

R. E. Karstetter James Spaulding 
General Chairman, UTU 515 North Main Street 
1721 Elfindale Drive, #309 Pratt, KS 67124 
Springfield, MO 65807 

P. C. TTiompson Lyn Swonger 
Vice President, UTU 1204 East Maple 
10805 West 48"'Street Pratt, KS 67124 
Shawnee Mission, KS 66203 

A. Martin, III Bmce H. Stoltze 
General Chairman, UTU Brick, Gentry, Bowers, 
2933 S.W. Woodside Dnve, #F Schwartz, Stoltze, Schuling 
Topeka, KS 66614-4181 & Levis, P.C. 

550 39'*' Street 
Joseph Guerrieri, Jr. DesMoines, IA 50312 
Debra L. Willen 
Guerrieri, Edmond & Clayman, P.C. 
1625 Massachusetts Avenue, N.W. 
Suite 700 
Washingluii, DC 20036 

ja ^w^mw^^ 
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DECLARATION OF JOHN M. RAAZ 

I, John M. Raaz, pursuant to 28 U.S.C. Section 1746, declare that the facts stated 

herein are known to me to be true, based on my personal knowledge or on information 

received in the ordinary course ofthe discharge of my employment responsibilities. 

1. My name Is John M. Raaz. I am Assistant Vice Presklent Labor Relattons -

Northem Region for the Unton Pacific Railroad Company. My address is Room 330,1416 

Dodge Street, Omaha, NE 68179. In my capacity, I have overall responsibility fbr the Labor 

Relations' function for the Unton Pacific Railroad's Northem Regton train and engine 

service emptoyees. This Includes the geographic area Impacted by the Salina Hub 

Agreement. 

._^^m. 2. On April 22,19991 became aware that Attomey Bruce H. Stoltze on behalf 

of certain employees involved in the Salina Hub transaction had requested a stay of the 

Implementation ofthe Salina Hub pending review of the arbitratton decisfon in Unton Pacific 

Railroad Company and United Transportation Unton regarding the expanded Salina Hub. 

The facts leading up to the request for stay are described below. 

3. Subsequent to extensive negotiations on the Salina Hub, I was advised that 

the Organization had agreed on terms and conditions and that the Agreement would be 

initialed by all three General Chaimian and sent out for ratification. 

4. On November 2,1998, with concurrence of the UTU General Chaimrien and 

UTU Vice Presidents involved In the Salina Hub negotiatton, notice of intent to implement 

the Salina Hub on January 16, 1999 was served. In conjunction with that notice, the 

seniority selection workshop necessary to construct a consolidated seniority roster for the 

Salina Hub was scheduled for the week of November 16,1998. The sentority workshop 



was conducted, and In tine with the terms of the proposed Salina Hub Implementing 

Agreement, the tocal chairmen contacted ail of the affected emptoyees and solicited their 

electton as to whethe'* or not they wish to place themselves within the Salina Hub. This 

workshop was compioted on November 20, 1998. To conduct this workshop, 

approximately thirteen tocal chainnen were brought to Omaha, travei and todging expenses 

were provtoed and the data necessary to complete the roster was gathered. 

5. On December 2,1998 the Involved UTU General Chairmen and UTU Vice 

Prestoents and Carrier representatives met at UTU headquarters in Cleveland, Ohto. Aiso 

present at the meeting were UTU President C. L. Little, UTU At,iiistant President B. A. 

Boyd, Jr. and UTU General Counsel C. J. Miller III. The outcome of that meeting only 

confirmed that the paities had reached a negotiated settlement for the Salina Hub. 

6. Subsequently, on December 28, General Chairman Don L. Hollis, 

representing the fomrier SSW Trainman, indicated that he was unwilling to sign the 

agreement as had previously been promised. As a result, an arbitration session was held 

on February 23, 1999 in Dallas, Texas. Appearing at that arbitratton session were 

representatives not only of the United Transportation Unton and the Carrier, but Attomey 

Stoltze on behalf of the employees named In his request for st̂ ŷ. 

7. The seniority of the former Rl Employees and the SSW Employees were 

primary issues raised at the Arbitration as well as the Gamer's right to relocate employees 

to Herington. On March 25, 1999 Mr. Fredenberger disposed of those arguments and 

imposed the negotiated Implementing Agreement. Specifically, he found: 

"Attached hereto and made apart hereof is the proposed 
Implementing Agreement negotiated by the parties which will constitute tiie 
arbitrated implementing arrangement in this case the purpose ofwhich is to 



resoh/9 all outstanding issues end disputes raised by the parties in this 
proceeding." 

8. Upon receipt of that arbitratton deciston. the employees were advised on 

March 29,1999 in accordance with the tenns of the arbitrated Implementing AgreenMsnt of 

the Carrier's intt̂ ntion to implement the Salina Hub on May 1,1999. 

9. Sirx» the original proposed Implementing date in January 1999, tiirough and 

Including tiie new implementing date ot May 1,1999, tiie Canier has instituted tiie required 

training, payroll and train designation changes necessary for that implementatton to go 

lorward on May 1,1999. 

10. During the course of ttie sentority workshops, which were hekl in November, 

twenty-eight conductors made application and bid from Pratt to Herington. Ten othiers bto 

from Pratt to Wichita and nine remained at Pratt. No employees were force-assigned to 

fill vecancies at Herington during the course of the seniority canvassing. 

The workshop was conducted in this manner consistent with Side Letter No. 13 of 

the Salina Hub Agreement which states in part: 

"Because SSW system seniority extends through the Kansas 
City, Salina and Dalhart Hubs, tiie Carrier agreed to make certain 
commitments regarding operations in the Salina Hub in order tiiat 
Pratt trainmen may make a more informed decision r^qarding roster 
slotting for tiie Kansas City and Salina Hubs. Specifically, Carrier 
committed as follows: 

"1. In tiie event employees at Pratt desire to relocate to Herington 
in proportion to the number or pool tums and extra board 
positions being moved to Herington, such requests will tie 
given first consideration. Should this not be tiie case, to tiie 
extent possible, existing manpower at Herington will be used 
to staff tiie Herington-Pratt pool operations. If Pratt trainmen 
are needed to fulfill tiie need at Herington, tiie minimum 
necessary will be relocated to Herington, and those 
volunteering to relocate will be paid relocation under Article 



VIl.B. of tills Agreement. If insufficient tiainmen volunteer, 
some tiainmen may be forced to Herington in reverse sentority. 
Under tiiese circumstances, Article VIII.B. benefits would still 
apply. The parties shall meet and reach agreement on tiie 
number and metixxl of force assignments to Herington." 

Again, no trainmen were f'̂ rced to Herington. 

11. At the same time these events were happening with the UTU, the Carrier and 

BLE were also in negotlattons. On October 16,1998 tiie BLE advised tiie Unton Pacific 

that the proposed Salina Hub Agreement had ratified by more ttian 85 per cent. A notice 

to implement on January 16,1999 was served and subsequentiy hekl in abeyance due to 

the ongoing dispute with the UTU. 

During the ensuing time period, several engineers have complained that they had 

let leases at Pratt lapse, planning to retum to their homes in the Herington area In January. 

An-angements were made by ttie Canier (at Carrier's expense) to provide lodging for ttiese 

engineers during the time period from January 16,1999 to ttie now scheduled May 1,1999 

Implementation for the BLE. 

12. Over the last several months indivkluals who have made applicatton for, and 

plan to relocate to, Herington have made inquiries regarding the relocation benefits 

provided for in the Agreement. As the Agreement had not yet been implemented, we have 

been unable to provide those benefits but will do so immediately upon the May 1 

Implementation of the agreement. 

13. It is my opinton that, should the Union Pacific Railroad be again delayed in 

implementing the Salina Hub Agreement on May 1,1999, irreparabte harni will be done to 

the Railroad. Computer programming changes are already in progress, employees have 

already established residences at the new wori< location, training has already been 



completed for many of the emptoyees involved In ttiis transaction and train schedules are 

being adjusted to coincWe wrth ttie May 11mplementation. Addrttonally. the resurting delay 

of Implementation will continue the current inefficiencies which existed prior to tiie merger 

of the Souttiem Pacific and the Unton Pacific Railroad. 

Raaz 
Pacific Railroad 

Room 330 
1416 Dodge Street 
Omaha, NE 68179 

Swom to before me on this 26*' day of April 1999. 

^Qfr^/t. */Yl . 06-thta^e 
Notary Public 

A 6ENER/U.N0TM)Y SUteelN«br»U 
J l _ DONNA M. COLTRANE 

"jSTTO* My Comm. E»p Mty 6,2000 
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JOSETH GUFJWIERI. JR. 
JOHN A EDMOND 
ROBERT S. CLAYMAN 
DEBRA L. WILLEN 
JEFFREY A BARTOS 
ANNA L. FRANCIS 
NICOLAS M. MANICONE 
LESUE DEAK • 

•Nm AtiMrmD IN D C 

GUERRIERI, EDMOND & CLAYMAN, P.C 
1625 MASSACHUSETTS AVENUE, N.W. 

SUFTE 700 
WASHINGTON, D.C. 20036-2243 

(202) 624-7400 
FACSIMILE: (202) 624-7420 

A p r i l 26, 1999 

YIA HMIP DBLIYBBY 
The Honorable Vernon A. Willianis 
Secretary 
Surface Transportation Board 
1925 K Street, N.W, 
Washingron, E>C 20423-0001 

Re: Union Pacific Corp., fit aJ^ — Control and Nerger — 
Southern Pacific Rail Corp., eJt a l . 
Finance Docket No. 32760 (Sub-No. 33) 

Dear Secretary Williams: 

Enclosed for f i l i n g in the above-reforenced proceeding, please 
fi n d an or i g i n a l and 25 copies of the UTU's Opposition to 
Petitioners' Motion for Stay. Also enclosed i s a 3.5" diskette 
containing the text of this document in WordPerfect 6.0/6.1 format. 

I have included an additional copy to be date-stamped and 
returned with our messenger. 

Thank you for your attention to t h i s matter. 

Sincerely, 

Debra L. Willen 

Counsel for the United 
Transportation Union 

DLWrmmw 

Enclosures 

cc: Clinton J. M i l l e r , I I I , Esq. 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINAh'CE DOCKET NO. 32760 (Sub-No. 33) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, 

SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILW>Y COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GKANDE WESTERN RAILROAD COMPANY 

( A r b i t r a t i o n Review) 

UTU'S OPPOSITIOK TO 
PETITIONERS* MOTION FOR STAY 

The United Transportation Union ("UTU") hereby opposes the 

P e t i t i o n e r s ' Motion For A Stay of Neutral Referee William E. 

Fredenberger, Jr.'s Decision dated March 25, 1999 ("Fredenberger 

Award"). I t i s highly u n l i k e l y t h a t P e t i t i o n e r s w i l l p r e v a i l upon 

the merits of t h e i r p e t i t i o n t o set aside the Fredenberger Award, 

and the balance of equities i n t h i s p a r t i c u l a r case weighs heavily 

against the grant of a stay under the standards set f o r t h i n 

Wash^,natQn Metropolitan Area Tr^.nsit Comm'n v. Holiday Tours. T n e , 

559 F.2d 841 (D.C. Cir. 1977). 

FACTUAL BACKC 

Petitioners Lyn Swonger and James Spaulding are Union P a c i f i c 

employees who were fonneriy employed on the Rock Island & P a c i f i c 

Railroad ("Rock Island") and the St. Louis-Southwestern Railway 



("SSW"). In 1980, SSW purchased the Rock Island's Tucumcari Line. 

Pursuant to an agreement between the carriers and their unions, the 

Rock Island employees were considered to have severed their 

employment relationship with their former employer and were given 

a new seniority date on the SSW that represented the exact date 

they were hired by the SSW. In addition, these employees were 

given point seniority on the Tucumcari Line with prior rights at 

such points, including Salina, Kansas. 

In August 1996, the Surface Transportation Board ("STB" or 

"the Board") approved the merger of the Union P a c i f i c Corp., Union 

Pac i f i c Railroad Co. and Missouri Pacific Railroad Co. 

(collectively "UP") and the Southern Pacific R a i l Corp., Southern 

Pacific Transportation Co., SSW, SPCSL Corp. and the Denver & Rio 

Grande Westem Railroad Co, (collectively "SP"), subject to the MSM 

York Dock labor protective conditions. Union Pacific CorPi, fit a l . 

— Control and Merger — Southern Pacific R a i l Corp., et a l . . 

Finance Docket No. 32760, Decision No. 44 (served Aug. 12, 1996). 

UP had stated in i t s proposed Operating Plan that i t intended 

to use the "hub" and "spoke" system in implementation of the 

merger. The instant dispute involves the establishir^nt of a hub in 

Salina, Kansas, encompassing the former Rock Island Tucumcari Line. 

In negotiations under Ar t i c l e I , Section 4 of the New York Dock 

conditions, the UTU and UP tentatively agreed upon an Implementing 

Agreement for the Salina Hub. In order to accomplish a f a i r and 

equitable arrangement for the integration of seniority rost-jrs, the 

parties agreed that employees would be dovetailed into the roster 
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based upon their date of hire on the property at which they were 

l a s t employed. 

The UTU Associate General Chairperson representing former SSW 

employees refused to i n i t i a l this agreement, however, because the 

employees from the former Rock Island objected to the seniority 

dates that would be used to form the new seniority roster 'or the 

Hub. Under tJie UTU Constitution, the tentative agreement cculd not 

be submitted for r a t i f i c a t i o n absent approval of a l l General 

Chairpersons in the affected jurisdictions. Accordingly, UP 

invoked arbitration under Article I , Section 4. The matter was 

submitted to Neutral Referee Fredenberger. Petitioners 

participated through counsel in both the f i l i n g of a written 

submission and oral argument. 

On March 25, 1999, Referee Fredenberger issued his decision 

adopting the tentative agreement that UP and the UTU had negotiated 

as the Implementing Agreement for the Salina Hub. That agreement 

provides for the creation of a master seniority roster through 

aovetailing, for the creation of three seniority zones within the 

roster, and for the maint-enance or creation of prior rights in each 

zone. Fredenberger Award at 4. Moreover, the Arbitrator 

authorized the Carrier to close i t s terminal in Piatt, Kansas and 

transfer the affected employees to Harrington, Kansas. Idua. at 8. 

Petitioners have petitioned for review of the Fredenberger 

Award. They challenge the Arbitrator's ruling regarding the 

closing of the Piatt terminal and object to the dovetailing of 

seniority based upon an employee's hire date on the SSW, instead of 
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his original hire date with the Rock Island. In addition. 

Petitioners have moved to stay the implementation of the 

Fredenberger Award pei .ing resolution of thei r Petition for Review. 

ABfilQIEliZ 

PBTITIOMERS ARE MOT ENTITLED TO A 
STAY or THE FREDEMBEROER AWARD. 

The ICC and the STB consistently have applied the standards 

set forth i n Virginia Petroleum Johhera Ass'n v. FPC, 259 F.2d 921, 

925 (D.C. Cir. 1958) and Washington Metropolitan Area Transit 

Ccmn'n v. Holiday Tours. Inc., 559 F.2d at 843, for determining the 

appropriateness of an administrative stay. Under those standards, 

a movant must demonstrate that: 

(1) [he] has a strong likelihood of prevailing on the 
merits; (2) [he] w i l l be irreparably harmed i n the 
absence of a stay; (3) other interested parties w i l l not 
be substantially harmed by the stay; and (4) the public 
interest supports the granting of the stay. 

SfiC, &^SU, CSX Corp.. et a l . . Norfolk Southern Corp., ttt. a l . — 

Control and Operating Leases/Aareement — Conrail. et al ., STB 

Finance Docket 33388, Decision No. 91, s l i p op. at 1 (served Aug. 

19, 1998). The Petitioners cannot meet this burden and demonstrate 

that extraordinary r e l i e f i s warranted pending a f i n a l decision on 

the merits of t h e i r Petition for Review. 

!• PatitiOPTa Are Mot Likelv To Prevail On The Merita. 

The Fredenberger Award is subject to a very limited standard 

of review that gives an arbitrator's decision on the merits 

"extreme deference[.]" Chicago & North Western Transp. Co. --

Abandonment, 3 I.C.C. 2d 729, 735-36 (1987) P'Lace C u r t a i n " ^ ^ 
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aff'd. IBEW V. ICC. 862 F.2d 330 (D.C. Cir. 1988). Review is 

limited to "recurring or otherwise significant issues of general 

importance regarding the interpretation of ... labor protective 

provisions." ld.i. at 736. The Board will not review an 

arbitrator's decision on factual issues, id. 

In the instant case, petitioners challenge Referee 

Fredenberger's factual determinations. They dispute that the 

proposed Implementing Agreement represents "a fair and equitable 

method of blending the rights of [the former Rock Island trainmen] 

with those of other Carrier affected employees." Fredenberger 

Award at 7. In addition, they seek to set aside the Arbitrator's 

finding that the transfer of employees from Piatt to Harrington 

will not require them to report for work beyond a reasonable 

driving distance from their present locations. I t is unlikely that 

Petitioners w i l l prevail on either of these challenges. 

Typically, the Board defers to an arbitrator's determination 

regarding the manner of integrating seniority. Sfifi, Norfolk 

& Western Ry. ^ New York. Chicago & St. Louis R.R. — Merger. E t c . . 

Finance Docket No. 21510 (Sub-No. 3), slip op. at 5 (served Dec. 

18, 1998). Moreover, Mr. Fredenberger relied upon the prior Award 

of Referee Yost regarding similar issues arising out of the 

creation of the Salt Lake City and Denver Hubs, an award that was 

upheld in substantial part by this Board. Sfifi Union Pacific Corp., 

et al. — Control and Merger — Southern Pacific Rail Corp. et al. . 

Finance Docket 32760 (Sub-No. 22) slip op. (June 26, 1997). 

- 5 -



a. The Balance Of Egultiee Pees Hot Warrant A BtaY» 

Petitioners assert that certain employees will have to 

relocate or will be required to travel "a substantial distance" i f 

the Fredenberger Award is not stayed. Pet'rs.' Mot. at 2. I t is 

clear beyond doubt, however, that any such inconvenience will be 

adequately remedied by monetary compensation under the Nev YorK 

Dock protective conditions. Sfifi» susu, Canadian Pac. Ltd.. et al. 

— Purchase and Tratricage Riahts — Delaware & Hudson RV.. Finance 

Docket 31700 (Sub-No. 13), slip op. (ser'/ed Nov. 6, 1998). 

On the other hand, i f a stay were granted, the Carrier and a l l 

the other affected employees would be harmed. The Petitioners are 

a small minority who seek to improve their own position at the 

expense of other employees; they do not represent the best 

interests of a l l of the UTU's membership on each of the merged 

lines. Instead, they seek to thwart implementation of a fair and 

rational integration of pre-existing seniority rosters. 

3. 1̂  Btay Would Mot Further The Public I n f rest. 

Petitioners have not explained, nor can they, how issuance of 

a stay would further the public interest. Indeed, there is no 

public policy reason why the Carrier should not be permitted to 

implement a transaction found by this Board to be in the public 

interest, consistent with the Implementing Agreement negotiated by 

the Carrier and the Union and prescribed by Referee Fredenberger. 
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CQHtfLUaiQII 

For a l l the foregoing reasons, the UTU respectfully requests 

that the Board deny Petitioners' Motion for Stay. 

Respectfully submitted, 

Joseph Guerrieri, Jr. 
Debra L. Willen 
GUERRIERI, EDMOND & CLAYMAN, P.C. 
1625 Massachusetts Avenue, N.W. 
Suite 700 
Washington, DC 20036 
(202) C24-7400 

Counsel for the UTU 

Date: A p r i l 26, 1999 
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pKBTiyiCATE OF SERVICE 

I hereby c e r t i f y that copies of UTU's Opposition To 

Petitioners' Motion For Stay were served th i s 2 6th day of April by 

f i r s t - c l a s s mail, postage prepaid, upon the following: 

John Raaz 
Assistant Vice President 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha, NE 68179 

M.B. Futhey, J r . 
Vice President, UTU 
7610 Stout Road 
GermantowTi, TN 38138 

R.E. Karstetter 
General Chairman, UTU 
1721 Elfindale Drive, #309 
Springfield, MO 65807 

P.C. Thompson 
Vice President, UTU 
10805 West 48th Street 
Shawnee Mission, KS 66203 

A. Martin, I I I 
General Chairman, UTU 
2933 S.W. Woodside Drive, #F 
Topeka, KS 66614-4181 

Don L. Hollis 
Assoc. General Chairman, UTU 
13247 C R 4122 
Lindale, TX 75771 

James Spaulding 
515 North Main Street 
Pratt, KS 67124 

Lyn Swonger 
1204 East Maple 
Pratt, KS 67124 

Brenda Council 
Attorney at Law 
1650 Farnam 
Omaha, NE 68102 

Bruce H. Stoltze 
Brick, Gentry, Bowers, 

Schwartz, Stoltze, Schuling 
& Levis, P.C. 

550 39th Street 
Des Moines, IA 50312 


